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I. INTRODUCTION

1. In this item, we address a Petition for Declarat@uyjing filed by the National Association
of State Utility Consumer Advocates (NASUCA) seekio prohibit telecommunications carriers from
imposing any separate line item or surcharge amstéomers’ bill that was not mandated or authorizgd
federal, state or local lalv.In light of the significant consumer concernshathe billing practices of
wireless and other interstate providers raisechis proceeding and outstanding issues from the 1999
Truth-in-Billing Order and Further NotigB we also take this opportunity to reiterate cer@spects of
our existing rules and policies affecting billingr ftelephone service. Specifically, we: 1) remtive
existing exemption for Commercial Mobile Radio Seev(CMRS) carriers from 47 C.F.R. 8 64.2401(b)
— requiring that billing descriptions be brief, @tenon-misleading and in plain language; 2) rateethat
non-misleading line items are permissible underrolgs; 3) reiterate that it is misleading to ressre
discretionary line item charges in any manner shafgests such line items are taxes or chargesreequi
by the government; 4) clarify that the burden resgtsn the carrier to demonstrate that any line itieat
purports to recover a specific governmental or le&guy program fee conforms to the amount authdrize
by the government to be collected; and 5) clahfst tstate regulations requiring or prohibiting tise of
line items for CMRS constitute rate regulation anel preempted under section 332(c)(3)(A).

2. In addition, in a Further Notice of Proposed Rulkimg, we propose and seek comment on
certain measures to facilitate the ability of télepe consumers to make informed choices among
competitive telecommunications service offerinds.particular, we: 1) tentatively conclude that we
carriers choose to list charges in separate liemdgton their customers’ bills, government mandated
charges must be placed in a section of the bilaisgp from all other charges; 2) seek comment en th
distinction between government “mandated” and ottiesrges; 3) seek comment on whether it is
unreasonable to combine federal regulatory chargesa single line item; and 4) tentatively conaud
that carriers must disclose the full rate, inclgdany non-mandated line items and a reasonableaisti
of government mandated surcharges, to the consairtbe point of sale, and that such disclosure must
occur before the customer signs any contract for the carrie€ssises. In an effort to address the
potential for balkanized state regulation of CMRf @ther interstate carrier billing practices, vioa

! petition for Declaratory Ruling, filed by Natidnssociation of State Utility Consumer Advocates’
(March 30, 2004) (NASUCA Petition). NASUCA is assaciation of 44 consumer advocates designateleby t
laws of their respective states to represent ttegdsts of utility consumers before state and fdegulators and
in the courts.

2 Truth-in-Billing and Billing Format First Report and Order and Further Notice of Psagl
Rulemaking, CC Docket No. 98-170, 14 FCC Rcd 74989) {Truth-in-Billing Order and/or Further Notige
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tentatively conclude that the Commission shoulderse its prior holding permitting states to enaxt a
enforce telecommunications carrier-specific trutiilling rules, and that the Commission should
preempt inconsistent state regulation. We empbasiawever, that no action we propose will limit
states’ ability to enforce their own generally apgible consumer protection laws.

3. We believe that the truth-in-billing rules propodestein and the clarifications we make will
allow consumers to better understand their telephbitis, compare service offerings, and thereby
promote a more efficient competitive marketplades the Commission noted in 1998 when it initiated
the Truth-in-Billing proceeding, the proper functiog of competitive markets is predicated on
consumers having access to accurate, meaningfoiniation in a format that they can understand.
Unless consumers are adequately informed abousdhace choices available to them and are able to
make reasonable price comparisons between serffieengs, they are unlikely to be able to take full
advantage of the benefits of competitive forces.

II. BACKGROUND
A. The Truth-in-Billing Orders

4. In 1999, the Commission released Wraith-in-Billing Orderto address concerns that there
was growing consumer confusion relating to billfieg telecommunications service and an increase in
the number of entities willing to take advantageto$ confusion. Consistent with sections 201(ij a
258 of the Communications Act of 1934, as amendkd ‘(Act”),4 the Commission adopted “broad,
binding principles to promote truth-in-billing raththan mandate detailed rules that would rigidiyegn
the details or format of carrier billing practices.

5. The Commission stated that these truth-in-billimgngples should apply to all carriers,
including wireless carriefs. In general, the principles require: 1) that aoner telephone bills be
clearly organized, clearly identify the service ypder, and highlight any new providers; 2) thatil
contain full and non-misleading descriptions ofrges that appear therein; and 3) that bills contbaar
and conspicuous disclosure of any information thesamer may need to make inquiries about, or
contest charges on the HillThe Commission incorporated these principles intes “because we intend
for these obligations to be enforceable to the sdeggee as other rule$.’However, most of the details

3 see Truth-in-Billing and Billing FormaCC Docket No. 98-170, Notice of Proposed Rulemgki3

FCC Rcd 18176 (1998).

* Section 201(b) requires that common carriersatfices ... for and in connection with ...
communications service, shall be just and reasenabld any such ... practice ... that is unjust oraswaable is
hereby declared to be unlawful ...”. 47 U.S.C. §(®)1 Section 258(a) makes it unlawful for any
telecommunications carrier to "submit or executbange in a subscriber's selection of a providéelephone
exchange service or telephone toll service exeeatcordance with such verification proceduredas t
Commission shall prescribe." 47 U.S.C. § 258.

® See Truth-in-Billing Orderl4 FCC Rcd at 7498, para. 9.

® 1d. at 7501, para 13.

" 1d. at 7496, para 5.

8 1d. at 7499, para. %ee47 C.F.R. §§ 64.2400 and 2401.

3
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regarding compliance with these obligations wefette the carriers to satisfy in a manner that Bist
their own specific needs and those of their custemet that time, the Commission determined that,
although theprinciples and section 201(b) applied to all carriers, it lgobe appropriate to exempt
CMRS carriers from three of the codifiedles because they were deemed either inapplicable or
unnecessary in the CMRS contéxtn a Further Notice, however, the Commission sbuwgmment on
whether these rules should apply to CMRS carriethé future'

6. On March 29, 2000, the Commission modified soméhefTruth-in-Billing requirements in
an Order on Reconsideration. In addition, the Commission clarified that whexe entity bundles a
number of services, some of which may be providedifferent carriers, as a single package offergd b
a single company, such offering may be listed telephone bill as a single offering.

B. Joint Advertising Statement

7. On March 1, 2000, the Commission released a JaintyPStatement with the Federal Trade
Commission (FTC) to provide carriers with guidamd®ut how principles of truthful advertising apply
in the long distance service marketplateThe Commission explained that the need to addsesk
issues arose from a proliferation of advertiseméatslial-around numbers, long-distance callingngla
and other new telecommunications services; combwmigld an increase in the number of complaints
regarding how these services were prométedn addition, the Joint Policy Statement notedt tihe
FCC found that unfair and deceptive marketing pcast by common carriers constitute unjust and
unreasonable practices under section 201(b) oAthé®> The Commission and FTC provided specific

o Truth-in-Billing Order, 14 FCC Rcd at 7501, para. 1See alsa@l7 C.F.R. § 64.2400(b).

10 Truth-in-Billing Further Notice 14 FCC Rcd at 7535, para. 68. In the Furtheiddpthe Commission
also proposed standard labels for line items fargbs associated with federal regulation. The Cission
tentatively concluded that the following labels \wbbe appropriate: "Long Distance Access" to idgriharges
related to interexchange carriers' costs for adoei®e networks of local exchange carriers; "Faldgniversal
Service" to describe line items seeking to recaveversal service contributions; and "Number Palitsth to
describe charges relating to local number portgbilihe Commission asked for comments on thespgsex
labels and alternativedd. at 7537, para 71.

1 Truth-in-Billing and Billing Format CC Docket No. 98-170, Order on ReconsideratiGnFCC Rcd
6023 (2000). Specifically, the Reconsideration&drd) modified the requirement for identificatiohnew
service providers to apply only to subscribed smwifor which the provider places periodic chaaeshe bill
(i.e. not per-transaction basis such as dial-arausrdirectory assistance—although those still Havge separated
by provider); and 2) modified the “contact” requirent to allow for other electronic means in additio the toll-
free number, in limited cases where the customes dot receive a paper copy of the bill (for exaniplled by e-
mail or Internet).

2 1d. at 6027, para. 9.

13 See Joint FCC/FTC Policy Statement For the Advagisf Dial-Around And Other Long-Distance
Services To ConsumeiSile No. 00-72, 15 FCC Rcd 8654 (20000iat Policy Statement

% 1d. at 8655, para. 3.

5 1d. at para. 4.
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examples of misrepresentations in advertisement®hg-distance service and material informatioat th
carriers should clearly and conspicuously disclosesuch advertisements to comply with section
201(b)*

C. Universal Service Contribution Order

8. In 2002, the Commission released tbeiversal Service Fund Contribution OrdédSF
Contribution Orde), which examined the reasonableness of a line ieat purported to describe
Universal Service fees under section 201(byhe amount of the Universal Service line itemasgd by
carriers on customers often varied from the cootrdm factor used to calculate the carriers’ actual
obligation to the fund. The Commission noted thatanalysis of federal universal service line-item
charges across industry segments revealed thatchasiges often bore little or no relationship te th
amount of the assessméht. The Commission stated that to the extent thatiezar recover their
contribution costs through a separate line itencwstomer bills, they must accurately describe titene
of the chargé?

9. The Commission found it was “unreasonable” undectise 201(b) for carriers to
characterize administrative and other costs asqiaitgulatory fees or universal service chargéhe
Commission stated that such costs are no diffetfesnt other costs associated with the business of
providing telecommunications service and, althotigty could be recovered through rates or other line

6 See idat 8657-69, paras. 11-32. For example, the Statepnevided the following example of
misleading advertising:

A 30-second television advertisement for a longadise calling plan features a spokesperson who on
three occasion states that calls on the plan &€ &lminute anytime.” In addition, a graphic regdib0¢ a
minute anytime” is depicted twice during the ad.fdct, the 10¢ a minute rate requires the paymwieat$5.95
monthly fee. The only disclosure of the monthly igéhrough a visual superscript at the end ofithe
Especially because the triggering representatiomt-hlls on the plan are “10¢ a minute anytime’—was
made both orally and visually, the visual supepasiould likely be less effective in disclosing ttmenthly
fee than had the same information been conveyduddratly and visually.

Joint Policy StatemenExample #20.

7 see generally Federal-State Joint Board On Univiessavice CC Docket No. 96-45, 1998 Biennial
Regulatory Review - Streamlined Contributor RepaytRequirements Associated With Administration of
Telecommunications Relay Service, North Americamiiaring Plan, Local Number Portability, and Uniars
Service Support Mechanisms, CC Docket No. 98-1#lecommunications Services for Individuals with Hieg
and Speech Disabilities and the Americans with Bigees Act of 1990, CC Docket No. 90-571, Admitnation
of the North American Numbering Plan and North Aiceen Numbering Plan Cost Recovery Contribution &act
and Fund Size, CC Docket No. 92-237, Number ResoOmptimization, CC Docket No. 99-200, Telephone
Number Portability, CC Docket No. 95-116, TruthBilling and Billing Format, CC Docket No. 98-170eport
and Order and Second Further Notice of Proposednraking, 17 FCC Rcd 24952, 24979, para. 54 (2003)~(
Contribution Ordey.

18 1d. at 24977, para 47. “We are concerned, howevet thiedlexibility provided under our current
rules may have enabled some companies to incluebe obmpletely unrelated costs in their federaversal
service line items.”ld. at 24978, para 49.

¥ 4. at para. 51.
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item charges, it is unreasonable to describe aruatmas a universal service regulatory fee when that
amount varies from the contribution factdr. Carriers, therefore, are prohibited from inclgdin
administrative costs in line items that are “chte#Bzed as federal universal service contribution
recovery charges’’

10. The Commission stated that the elimination of mawk-in carrier universal service line
items would alleviate end user confusion and faigin, and “foster a more competitive market bytdret
enabling customers to comparison shop among cafffer The Commission also concluded that this
action would further the goal of “promoting transgacy for the end user in order to facilitate imied
customer choice?® Finally, the Commission declined at that timevtandate a specific label for federal
universal service line-items, but said it would monthe order’s effect on carrier practic?és.

D. State and Industry Actions

11. In 2003, the wireless industry developed the CTi#sumer Code to facilitate the provision
of accurate information between consumers and eggekervice providefs. Over 30 wireless service
providers, including many national providers, aignatories to the Code. In relevant part, the Code
requires that signatory carriers “Disclose Rated @arms of Service to Consumer§?” Among the
disclosures mandated by that provision is the dssgle of “the amount or range of any . . . fees or
surcharges that are collected and retained by dlheec” In addition, the Code requires that esi
separately identify carrier charges from taxesitimg statements’

12.In July 2004, Attorneys General from 32 states rextento settlement agreements with
Verizon Wireless, Cingular Wireless, and Sprint R€§arding allegations of misleading advertisements
and unclear disclosures relating to service agraeteems and wireless coverage aréasSpecifically,

20 1d. at 24980, para 54.

4.

22 1d. at 24978, para 50.

2 4.

241d. at 24983, para 65

® Seehttp://www.ctia.org/wireless_consumers/consumedediadex.cfm.
% CTIA Code, Item One.

" CTIA Code, Item Six:

On customers’ bills, carriers will distinguish g@pnthly charges for service and features, and
other charges collected and retained by the cafr@n (b) taxes, fees and other charges
collected by the carrier and remitted to fedenaltes or local governments. Carriers will not
label cost recovery fees or charges as taxes.

% geeletter from Kathryn A. Zachem, Counsel for Veri2dfireless, to Marlene H. Dortch, FCC, dated
Jan. 10, 2005 (Attachment — Assurance of Volun@gnpliance) (Verizon AVC). The thirty two stateslude:
Alabama, Arkansas, Colorado, Delaware, Georgia,dfialdaho, lllinois, lowa, Kansas, Maine, Maryland
Massachusetts, Michigan, Mississippi, Montana, ldska, Nevada, New Hampshire, New Jersey, New Mgxico
(continued....)
6
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with regard to consumer bills, carriers agreedepasate “taxes, fees, and other charges that ghaly
required to collect directly from Consumers and iteamfederal, state, or local governments, orhiodt
parties authorized by such governments, for theimdtration of government programs” from monthly
charges and all other discretionary charges, exabph the taxes, fees and other charges are bundled
into a single rate with monthly charges for sendo@ all other discretionary charg@sThe carriers also
agreed to not represent, expressly or by implicatioat the discretionary costs recovery feesarest’

In addition, the carriers agreed to make point alé slisclosures describing all charges appearing on
consumers’ bills’

E. NASUCA Petition

13. On March 30, 2004,NASUCA filed a Petition for Declaratory Ruling ime Truth-in-
Billing and Billing Format Docket urging the Commsisn to address what it describes as the growing
problem of consumer confusion with telephone billSpecifically, NASUCA requested that the
Commission clarify that telecommunications carrierisoth wireline and wireless — are prohibited from
imposing line-item charges, surcharges or othes fee customers’ bills unless those charges are
expressly mandated or authorized by a federalade $aw. NASUCA argues that allowing the inclusion
of line items that are not mandated or authorizgdth® government violates the truth-in-billing
principles and rules and both section 201(b) ar2l @he Act. In addition, NASUCA argues that the
amount of any such government mandated charge cou$orm to the amount expressly authorized by
federal, state, or local governmental authoritASWCA'’s Petition sets forth numerous examples roé li
item charges imposed by interexchange (IXC) anetless carriers that it contends are misleading or
unreasonabl& On May 25, 2004, the Consumer & Governmental ilgfBureau issued a public notice
seeking comment on the Petition in a newly crea@& Docket 04-208. In addition to numerous
individual consumers, more than 40 parties fileche@nts in response to the Petition.

[ll. SECOND REPORT AND ORDER
A. Background

14. In the Truth-in-Billing Order, the Commission concluded that the broad prinsipl#gopted to
promote truth-in-billing should apply to all telenmunications carriers, both wireline and wirel&ss.

(Continued from previous page)
North Carolina, North Dakota, Ohio, Oklahoma, Omegdouth Dakota, Tennessee, Texas, Virginia, Wisicon
and Wyoming.

% Verizon AVC at 14, para. 36(a).

%01d. at para. 36(b).

31 1d. at 5-9, paras. 17-23.

32 SeeNASUCA Petition at 18-23, 29 (contending that, édaample, surcharges identified as “regulatory
assessment fees,” “carrier cost recovery chardedgrstate access surcharge,” “universal connggtoharge,”

and “primary carrier charge” do not allow customeraccurately assess what they are being billedrfpermit
customers to determine whether the amounts chaxg®drm to the price charged for service).

3 Truth-in-Billing Order, 14 FCC Rcd at 7501, para. 13 (“[llike wirelingroars, wireless carriers also
should be fair, clear, and truthful in their bilipractices”).
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The Commission noted that these principles reptegmdamental statements of fair and reasonable
practices. The Commission therefore rejected tigeraent that certain classes of carriers should be
wholly exempt from complying with the truth-in-billg guidelines solely because competition exists in
the market which they operate.In the wireline context, the Commission incorgetathese principles
and guidelines into rules for enforcement purpdsé®r considering an extensive record of both the
nature and volume of customer complaints, as wels@bstantial information about wireline billing
practices.®

15. In the wireless context, however, the Commissiamébthat the record did not reflect the
same high volume of customer complaints, nor dedrétord indicate that CMRS billing practices fdile
to provide consumers with the clear and non-mistgadnformation they need to make informed
choices® The Commission therefore exempted CMRS carriepsn fthe truth-in-billing rule that
requires charges contained on telephone bills tadsempanied by a brief, clear, non-misleadingnpla
language description of the service or servicederd’’ In addition, the Commission found certain of
the truth-in-billing rules inapplicable to CMR%. In a Further Notice of Proposed Rulemaking, the
Commission sought comment on whether the truthillimdp rules adopted in the wireline context should
apply to CMRS carriers in order to protect consarierThe Commission reiterated that all consumers
expect and should receive bills that are fair, glaad truthful, but sought further comment on \hleet
such a problem existed in the wireless context,tarvdhat extent the presence of a competitive ntaske
relevant to consumers’ ability to protect themself®m the harms that the truth-in-billing rulesreve
designed to addre8%. The majority of commenters, representing pringa@iMRS providers, responded
that the lack of billing complaints against wiredgsroviders along with the competitive nature c# th
wireless industry should indicate that it is notessary to apply these rules to CMRSThe California

¥ 1d.
% 1d. at para. 15.

% 1d. at 7502, para. 16. The Commission also notednibimtithstanding the decision not to apply these
guidelines to CMRS providers, that such providersain subject to the reasonableness and nondisatiom
requirements of sections 201 and 202, “and oursa@there in no way diminishes such obligationthag may
relate to billing practices of CMRS carriersSee Truth-in-Billing Orderl4 FCC Rcd at 7502, para. 19.

37 See47 C.F.R. §§ 64.2400(b), 64.2401(b).

3 For example, because CMRS carriers are excluded équal access obligations, the Commission
concluded that CMRS carriers will seldom need thdate a new long distance service provider orr thi#hi See
Truth-in-Billing Order, 14 FCC Rcd at 7502, para. 16. The Commissiorladad that CMRS carriers must
comply with two of the truth-in-billing rules: hat the name of the service provider associatéd egch charge
be clearly identified; and 2) that each bill shoptdminently display a telephone number that custsrmay call
free-of-charge in order to inquire or dispute ahgirge contained on the bilsee47 C.F.R. § 64.2401(a)(1) and

(d).
3 Truth-in-Billing Further Notice 14 FCC Rcd at 7535-36, paras. 68-70.

1d. at paras. 68-69.

1 See, e.g.Bell Atlantic Mobile 1999 Comments at 3; CTIA ®&omments at 5; PCIA 1999
Comments 4-5.
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Public Utilites Commission, on the other hand, uedj that section 64.2401(b) of our rules is so
fundamental that it should apply to all telecomneations carriers, including CMRS carriéfsFinally,
responding to the Commission’s suggestion thatigsaraddress the applicability of a section 10
forbearance analystd,a few commenters suggested that the Commissianigieonsider forbearing the
truth-in-billing requirements to CMRS carri€fs.

B. Discussion

16. We conclude that CMRS carriers should no longesx®mpt from 47 C.F.R. 8 64.2401(b)’s
requirement that billing descriptions be brief,aclenon-misleading and in plain language. In éngat
this exemption in 1999, the Commission relied uploa fact that the record did not indicate a high
volume of complaints in the CMRS contéxt. The Commission’s more recent data indicates that
complaints regarding wireless “billing & rates” arfdnarketing & advertising” have increased
significantly since that time. For example, in 899he Commission received only a few dozen
complaints regarding wireless billif§. In 2004, the Commission received approximately0Q8
complaints about wireless carrier practices in éheategorie§’ This trend is supported by the recent
comments of a number of states and consumerssiptbceeding® Although we acknowledge that this
increase may be due in part to the significantease in wireless subscribers since 1999, we alssvbe
it is demonstrative of consumer confusion and disisection with current billing practices.

17. We disagree with those commenters that argue tMRE providers should be exempted

2 seeCal PUC July 26, 1999 Comments (also maintainiag 47 C.F.R. § 64.2401(a)(2) and (c) should
apply to CMRS carriers, the former in the eventMRS carrier bills for charges for two or more cars, and the
latter in the event a CMRS carrier also bills fbages for basic local service).

a3 Truth-in-Billing Order, 14 FCC Rcd at 7535, para. 69.

* See, e.g.0Omnipoint 1999 Comments at 5; PCIA 1999 Commah& Neither Omnipoint nor PCIA
suggest that they were formally petitioning the @assion for forbearance under section 10(c) ofAbe Section
10(c) establishes a one-year statutory deadlin€dmnmission action on forbearance petitions, andiges that a
petitioning party’s requested relief is “deemedngea” if the Commission does not act within thatdgframe. See
47 U.S.C. § 160(c). The Commission did not treasé comments as petitions filed under section),10¢c did
any party subsequently suggest that the procedwtersection 10(c) had been triggered. Accordinghile we
discuss these parties’ comments regarding forbearaelow, we do not recognize their comments ggering the
requirements of section 10(c) and do not recogthieeelief as having been granted by operatioawf |

* Truth-in-Billing Order, 14 FCC Rcd at 7501-02, para. 16.
* See idat 7564, Concurring Statement of Commissioner Métka Powell.

" SeeFirst and Secon@uarterly Report on Informal Consumer Inquiriedda@omplaintyrel. Feb. 11,
2005); Third and FourtQuarterly Report on Informal Consumer Inquiriesdla@omplaintgrel. March 4, 2005).
See als®003Quarterly Report on Informal Consumer Inquiries @omplaints(rel. May 10, 2003; Sept. 12,
2003; Nov. 20, 2003 and June 10, 2004). Compléietsin the categories of “billing and rates” atdarketing
and advertising” constituted over one-half of thi&at complaints filed against wireless provider2@93.

8 See, e.g.Cal. PUC Comments at 6-7; Texas OAG Comments @bAsumers Union Comments at 3;
Joseph Canfora Comments at 1; John Gantz CommntetittNancy Murray Comments at 1.
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from this requirement because they operate in getitive marketplac& The Commission specifically
rejected this argument in tAeuth-in-Billing Ordernoting that, as competition evolves, the provisedn
clear and truthful bills is paramount to efficiengeration of the marketplac®.Although we agree that a
robustly competitive marketplace provides the basentive for carriers to meet the needs of their
customers and affords dissatisfied customers witlo@ortunity to change carriers, we also recognize
that some providers in a competitive market mayagagin misconduct in ways that are not easily
rectified through voluntary actions by the indusfryAs the Commission emphasized in fFrith-in-
Billing Order, one of the fundamental goals of the truth-inibglprinciples is to provide consumers with
clear, well-organized, and non-misleading informatso that they will be able to reap the advantages
competitive market¥ We believe that making the requirements of 47.R.E 64.2401(b) mandatory
for CMRS will help to ensure that wireless conswseceive the information that they require to make
informed decisions in a competitive marketplace.

18. For the reasons discussed above, we also do netséet would be appropriate to forbear
from applying the truth-in-billing rules to CMRSrcrs. We find that the record before us does not
reflect that all three statutory criteria estaldidhunder section 10 have been satisfied. Spéeityfithe
record does not reflect that these requirementsiramecessary to ensure that the charges and gsofic
carriers are just and reasonable, or that forbearas consistent with the public interest. To the
contrary, the increasing number of consumer comfdato this Commission and state regulatory
agencies regarding wireless billing practices piesiempirical evidence that application of thehtint
billing rules to CMRS carriers is necessary andhi@ public interest. It is critical for consumeos
receive accurate billing information from their gars to take full advantage of the benefits of a
competitive marketplace. We also note that the @msion declined to forbear from the application of
sections 201 and 202 of the Act to broadband Patg0ommunications Service (PCS), concluding that
those sections “lie at the heart of consumer ptateainder the Act® In thePCIA Forbearance Order
the Commission noted that it had never previoustsained from enforcing sections 201 and 202 agains
common carriers, even when competition existsnmsket™

19. The Commission already has concluded that the -tralfilling principles, including the
principle that billing descriptions be brief, cleaon-misleading and in plain language, apply tthbo

49 See, e.g AT&T Wireless Comments at 2; CTIA Comments aP&IA 1999 Comments at 5.
0 see Truth-in-Billing Orderl4 FCC Rcd at 7501, para. 14.

*1 See also Personal Communications Industry AssocdiatBroadband Personal Communications
Services Alliance’s Petition for Forbearance foroBdband Personal Communications Servi¢®¥3 Docket No.
98-100, Memorandum Opinion and Order and NoticBroposed Rulemaking, 13 FCC Rcd 16857, 16868 at par
23 (PCIA Forbearance Ordgn1998) (“[a]ssuming all relevant product and geqmdic markets become
substantially competitive, moreover, carriers nmdytse able to treat some customers in an unjusteasonable,
or discriminatory manner”).

*2 Truth-in-Billing Order, 14 FCC Red at 7501, para. 14.
%3 See PCIA Forbearance Ordet3 FCC Rcd at 16865, para. 15.

¥ |d. at 16866, para. 17.
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wireline and wireles. The Commission also noted that CMRS billing grast remain subject to the
reasonableness and nondiscrimination requiremdrgsations 201 and 202 of the AEt. Thus, we do
not believe that making this requirement mandateity constitute a significant new regulatory burden
on CMRS providers, including smaller providéfsWe believe that eliminating the exemption from 47
C.F.R. 8§ 64.2401(b) for CMRS providers will remaxey ambiguity regarding the necessity of CMRS
carriers to provide clear and non-misleading hijllinformation to their customers. In addition, CBIR
carriers are put on notice that the Commissionniideto review complaints regarding unclear or
misleading billing descriptions, and may take eoéonent action under this rule as appropriate based
such complaints or other evidence of non-compliance

20. Though we remove the exemption from 47 C.F.R. 2483 (b) for CMRS providers, and
thereby erase any ambiguity regarding the necessitC MRS carriers to provide clear and non-
misleading billing information to their customermsder our rules, we recognize that states may vash t
play a role in enforcing rules against CMRS andeptinterstate carriers providing misleading billing
information. At a minimum, we emphasize that nocacthat we take in thiSecond Report and Order
and theDeclaratory Rulingbelow limits states’ authority to enforce their owenerally applicable
consumer protection laws, to the extent such lasvsal require or prohibit use of line items, naonits a
state’s ability to assess taxes or create, for pl@na state-specific universal service fund toakhi
carriers must contribute. In tl8=cond Further Notickelow, we seek comment on specifically where to
draw the line between the Commission’s jurisdictaomd states’ jurisdiction over the billing pracsosaf
CMRS and other interstate carriers.

IV. DECLARATORY RULING
A. Background

21.In its Petition for Declaratory Ruling, NASUCA rass concerns about the use of line items
on consumer telephone bills. NASUCA contends timsome cases, the exact nature of the line items
are often unclear from the descriptions, and the iiems are characterized in a way that couldeads|
consumers into believing these charges are govertnmandated charges. Further, NASUCA contends
that the descriptions of such line items often histtle or no relationship to the actual chargeedson
the bill.

22. NASUCA requests that the Commission prohibit tefagwnications carriers — both wireline
and wireless - from imposing monthly line-item daes, surcharges or other fees on customers’ bills
unless such charges expressly have been mandatadharized by a regulatory agernfy.NASUCA
does not object to line items for “government maedafees,” nor does it object to “government

* Truth-in-Billing Order, 14 FCC Rcd at 7501, para. 14.

%% 1d. at 7502, para. 19.

37 SeeCingular Comments at 7-11 (contending that Cingiglalready in compliance); Leap Comments
at 9-11 (fees meet truth-in-billing requiremenisgrizon Wireless Comments (bills comply with feddeav even
though Verizon Wireless is not subject to truttbiliing rules).

8 NASUCA asks that if we deem a Petition for Deatary Ruling to be procedurally lacking for their

proposals, that we instead initiate a new rulengakin
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authorized fees.” NASUCA argues that allowing thelusion of line items that are not mandated or
authorized by the government violates the TrutBilfing principles and rules, th&JSF Contribution
Order, and both sections 201(b) and 202 of the Act.

B. Discussion
1. NASUCA Petition

23. We deny NASUCA'’s request for a Declaratory Rulingppbiting telecommunications
carriers from imposing any line items or chargest thave not been authorized or mandated by the
government. There is no general prohibition adaims use of line items on telephone bills undar ou
rules or the Act. As NASUCA has acknowledged, mghin the Truth-in-Billing Order prohibits
carriers from using non-misleading line iteMsTo the contrary, thelSF Contribution Ordestates that
while carriers cannot include administrative castsler the umbrella of regulatory charges, they may
recover such costs through their rates or “othee items.?® The truth-in-billing rules require that
charges contained on telephone bills be accompawied brief, clear, non-misleading, plain language
description of the service or services rendétedf carriers choose to offer descriptions of vago
charges in the form of line items, however, thereathing in the existing Truth-in-Billing requiremts
to prevent them from doing $6.Nor do we believe there is any basis to concthdésuch a practice is
“unreasonable” under section 201(b). As severaimenters have noted, the provision of accurate and
non-misleading information on a telephone bill n@y useful information to the consumer in better
understanding the charges associated with theiicgeand making informed cost comparisons between
carriers?® In sum, we reiterate that carriers are not pritéttper seunder our existing Truth-in-Billing
rules or the Act from including non-misleading litems on telephone bilf8.

% gee generallyruth-in-Billing Order, 14 FCC Rcd 7492%ee alsdNASUCA Petition at 8, and n.16.
See alsAT&T Comment at 5 (no Commission order or rule thaghibits impositions of line-item charges).

60 See USF Contribution Ordet7 FCC Rcd at 24979, para. Hge als@print Comments at 6 (citing
the USF Contribution Order and E911 proceeding)TAEomments at 4 (the only unresolved matter is kmw
standardize line items); Verizon Comments at 336 Fommission has expressly authorized the recafery
specific line item surcharges in Commission progagzisuch as the USF Contribution Order, and pidioge
regarding Local Number Portability fees); BellBoComments at 5 (NASCUA has failed to show a enmrsy
or uncertainty).

®1 47 C.F.R. § 64.2401(b).

62 SeeSprint Comments at 15 and AT&T Comments at 10,th8 Commission left it up to the carriers to
decide how to meet Truth-in-Billing requirements).

%3 See, e.g.CTIA Comments at 3; Global Crossing Comments, &e2izon Wireless Comments at 14.

6 We note that this finding does not alter the wflany other specific prohibition or restriction the
use of line items. For example, this Commissiosn pr@hibited line items for interstate TelephonéaR&ervice
(TRS) costs.SeeTelecommunications Services for Individuals witlatiteg and Speech Disabilities, and the
Americans with Disabilities Act of 1990C Docket No. 90-571, Order on Reconsiderati@eo8d Report and
Order, and Further Notice of Proposed RulemakingC& Rcd 1802, 1806, para. 22 (1993ke alsdreport and
Order and Request for Comments, 6 FCC Rcd 4654,466a. 34Telecommunications Relay Services and
Speech-to-Speech Services for Individuals with iHgaand Speech Disabilitie€C Docket No. 98-67, Order, 19
(continued....)
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24. Commenters in this docket have supplied evideneg there is considerable consumer
confusion regarding telephone bills and even péssibuse of line item charg®s. Both the Texas
Office of the Attorney General and the lowa UtdgiBoard, for example, note that increasing amaoints
their resources are devoted to reviewing varioushsirges, in response to consumer complainté/e
recognize that the provision of accurate informatom consumer telephone bills is among one of the
most important issues for telecommunications comsam In particular, we are concerned that some
carriers may be disguising rate increases in tha fuf separate line item charges and implying sugh
charges are necessitated by governmental actiana result, we take this opportunity to reiteraieq
provide some additional clarifications to, our ¢ixig rules, and we seek further comment on addition
proposals below that we believe would be benefigalensuring that consumers receive accurate
information. We also recognize that overbroadestagulations in this area may frustrate our fddera
rules and the federal objective of minimizing redaty burdens on the competitive CMRS industry.
Moreover, we note that in establishing the regulatamework for CMRS, Congress expressly assigned
certain tasks, including rate regulation, to theefal government. Accordingly, we also discussthes
of federal and state authority in this area, amhidly those types of state regulations that exglyesre
preempted by the Act.

(Continued from previous page}

FCC Rcd 12224, 12228 n.33 (2004). As natdich, we intend to revisit the prohibition on line itemeferring to
interstate TRS in a future proceeding in a sepatat&et that will take into consideration the pglabjectives
outlined in this proceeding.

% See, e.g.TURN & UCAN Comments at 4 (contending that thieas been a proliferation of deceptive,
misleading charges). The National Consumers Leagy that complaints about billing descriptiongeha
increased, prompting the group to create a linkheir website regarding “Understanding Your Phoil"But the
group has difficulty keeping this up-to-date witie tvague line items (Consumers League Commentsat 4
Consumers Union, the National Consumer Law Ceatat,the Massachusetts Union of Public Housing Tisreay
the truth-in-billing principles have failed to cleap the clutter and to help consumers make infdramices about
their service (Consumers Union Comments at 4).0®hC describes consumer confusion over vague ehahgt
appear to be regulatory in origin, such as “Govemi\ssessment” charges (Ohio PUC Comments at.8-10)
Indiana URC contends that the practice of placktgaecharges not expressly mandated or clearlyatied on
customer bills is misleading and does not compdtt the spirit of the Act (Indiana URC Comment2at The
lowa UB says that it is difficult to determine lifet surcharge is recovering only what the actualleggry costs are
to that carrier or operating costs; thus, the twst of service is obscured, which makes it diffiéor a consumer to
make cost-based comparisons between competingsgmaviders (lowa UB Comments at 2). The Texa&OA
states: “The State of Texas has received courttiissontaining instances of regulatory fees andtharges
purporting to recover ‘regulatory’ or ‘administnegi costs, but which upon further analysis are imgtlother than
regular operating expenses, such as those inchyrady other business” (Texas OAG Comments ailAge
commenting “Rural Wireline Carriers” contend thatre of them provide interexchange services in caitie
with carriers that impose misleading line item siarges described in NASUCA's Petition (RWC Commextt).
Massachusetts OAG contends that market forces alenpot sufficient to ensure that consumers areleceived
and can make accurate price comparisons (Massath@%G Comments at 2). Teletruth provides detsila two-
year investigation into consumer phone bills byetreith and New Networks Institute, a market redefirm, and
LTC Consulting, a phone bill auditing firsée generally eletruth Comments). Several consumer commenksos a
express discontent with the line item charges eir thills. See, e.g.Jason G. Campbell Comments.

% Texas OAG Comments at 2; lowa UB Comments aufdteds if not thousands of consumer inquiries
concerning current billing practices).
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2. Application of Section 201(b) to Line Items

25. Section 201(b) of the Act requires that all chaygeactices, classifications, and regulations
for and in conjunction with interstate communicasoservice be just and reasonable, and gives the
Commission jurisdiction to enact rules to impleméatt requiremerft. The Commission has concluded
that a carrier’s provision of misleading or deceptbilling information is an unjust and unreasoeabl
practice in violation of section 201(8).

26. Although we have not prohibited carriers from uslimg items, we reiterate here that all
carriers are prohibited from including misleadinfprmation on their telephone bills. We believatth
is useful to now provide some additional detaildrether certain practices may be deemed unreasonabl
or misleading under our rul&¥.It appears from the record that a common soufcemsumer confusion
derives from the myriad of charges that are asdesgearriers ostensibly to recover costs incuas@
result of specific government action. These regmacharges generally can be characterized as
mandated fees or taxes that the carrier is requiredllect from the consumee.@.,federal excise taxy,
authorized fees that the carrier has the discrétigrass on to the consumerd.,universal service), and
administrative or other costs that may be assatiatgh the cost of compliance with regulatory
requirements. We emphasize that it is permissdslearriers to recover these costs so long asdbeso
in a manner that complies with our rules.

27. Consistent with the Commission’s prior findings, weé@erate that it is a misleading practice
for carriers to state or imply that a charge isurexfl by the government when it is the carriersibass
decision as to whether and how much of such céstg thoose to recover directly from consumers
through a separate line item chafgeConsumers may be less likely to engage in contiparshopping
among service providers if they are led to beli@reoneously that certain rates or charges are
unavoidable federally mandated amounts from whistividual carriers may not deviate.This
prohibition includes not only misleading statememrtglescriptions, but also placement of the charge
the bill in such a way as to lead a reasonablewes to believe that the charge has been mandgted b
the government. For example, because placingaedisnary charge in a section or subsection of the
bill that otherwise contains only government regdircharges or taxes may mislead a reasonable
consumer into believing that such charge alsogsired, such placement is not allowed. We also are
concerned that some carriers may be labeling centan-regulatory line item charges in such a watpas
create confusion with regulatory programs. Assulte carries should take great caution in usimms$e
that are most commonly associated with governmemtagrams to describe other charges that are

7 47 U.S.C. § 201(b).
% sSee Truth-in-Billing Orderl4 FCC Rcd at 7560, para. 24.

%9 we emphasize that our statements herein arengfrgkeapplicability and are not intended to supagse
more specific federal rules that may govern thevery of particular fees.

0 See, e.g.26 U.S.C.A. § 4251(a)(2) (“Payment of [excis&{.ta The tax imposed by this section shall
be paid by the person paying for such services”).

" see Truth-in-Billing Orderl4 FCC Rcd at 7527, para. 56.

2 See idat 7522-23, para. 49.
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unrelated to those prograrfis.

28. Consistent with the Commission’s conclusion in 4@&F Contribution Orderwe reiterate
that it is unreasonable and misleading for carrierenclude administrative and other costs as péart
“regulatory fees or universal service charges”imilar line item labels that imply government mateth
charges? Although the Commission focused primarily on timéversal service charge, we reiterate here
that, as the language in that order indicates,ftosibition applies to all regulatory fees. Itagr view
that these costs are no different than other cestsociated with the business of providing
telecommunications service and may be recovereuigfir rates or other line item chargésThus, it is
an unreasonable practice for carriers to includecasts that do not accurately reflect the carsiactual
obligation to the specific governmental programt ttee line item purports to recover. For example,
carriers that elect to recover their universal mercontribution costs through a separate line iteay
not mark up the line item above the relevant cbation factor established by the Commissidms a
result, a regulatory line item charge should neveeed any maximum amount or cap established by the
government to recover for that specific progranarriérs that are not rate-regulated by this Comionss
namely interexchange carriers, CMRS providers, @dpetitive local exchange carriers will have the
same flexibility that exists today to recover legdte administrative and other costs, and may mecov
those legitimate administrative and other relateststhrough rates or other line items.

29. To the extent that a carrier decides to colledgulatory fee through a separate line item, we
clarify that the burden rests upon the carrier éndnstrate that the charge imposed on the customer
accurately reflects the specific governmental paogfee it purports to recover. This burden isséiatl
if the carrier demonstrates that the line item ghan question falls within any maximum level alkedv
by the government for its recovely. In those instances, however, when a carrier tssnbject to a
maximum cap or other specific guidelines for itsoeery, the carrier should be prepared to dematestra
that the cost imposed pursuant to a regulatoryitema charge corresponds to the amount remittédeo
government or its agent for that program. As dsed above, it is not permissible for a carriexditect
administrative or other charges pursuant to aitema that describes a specific governmental program
fee. Thus, carriers should be able to demonswitte probative accounting documentation and other
relevant evidence that the amounts collected fecifip governmental programs and fees equals the
amount submitted to the government or its agenthfat program.

3 See, e.g.NASUCA Petition at 29-30 (arguing that one cagie'TSR Administrative Fee” is designed
to be confused with the Telecommunications Relayie (TRS) charge, and another’s “Universal Cotinig
Charge” may be confused with a separate univeesaicg charge on that carrier’s bill).

" USFE Contribution Orderl7 FCC Rcd at 24979, para. 54.
.

% See idat 24978, paras. 49-51 (noting that if the contrdoufactor is 7.28%, a carrier’s federal
universal service line item charge cannot exce2é%s).

" See, e.g47 C.F.R. 8 54.712 (“the amount of the federaensal service line-item charge may not
exceed the interstate telecommunications portighatfcustomer’s bill times the relevant contribatfactor”).
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3. Section 332

30. We find that state regulations requiring or protiily the use of line items — defined here to
mean a discrete charge identified separately andruser’s bill — constitute rate regulation arsdsach,
are preempted under section 332(c)(3)(A) of the Adtis statutory provision states, in relevant:par

[N]o State or local government shall haaey authority to regulate the entry of
or the rates charged by any commercial mobile serer any private mobile
service, except that this paragraph shall not jpibli State from regulating the
other terms and conditions of commercial mobileises’®

As the D.C. Circuit has recognized, Congress didspecifically define “rates,” “entry,” or other ke
terms in section 332(c)(3)(Aj. The Commission, however, consistently has inatgut the rate
regulation provision of the statute to be broadaope. The Commission has interpreted this pravigo
“prohibit states from prescribing, setting or figinrates” of wireless service providéfs. The
Commission also has made clear that the proscnigifostate rate regulation extends to regulation of
“rate levels” and “rate structures” for CMF@SAIong these lines, the Commission has found $kation
332(c)(3)(A) not only prohibits states from prebang “how much may be charged” for CMRS, but also
prohibits states from prescribing “the rate elermdat CMRS” or “specify[ing] which among the CMRS
services provided can be subject to charges by CliR@ders.®” We also note that our interpretation
here is consistent with prior Commission statemesdsating “line items” with “rate element¥”
Recognizing the Commission’s broad prior intergietaof rate regulation and statements about line
items, we find that state regulati8hgequiring or prohibiting line items similarly faliithin the statute’s

8 47 U.S.C. § 332(c)(3)(A) (emphasis added).
9 CTIA v. FCC,168 F.3d 1332, 1336 (D.C. Cir. 1999).
8 4., citing Pittencrief Communications, Ind3 FCC Rcd 1735, 1745 (1997 Pfttencrief Ordef).

81 Southwestern Bell Mobile Systems, Inc. Petitioraf®eclaratory Ruling Regarding the Just and
Reasonable Nature of, and State Challenges to sRzttarged by CMRS Providers when Charging for Iringm
Calls and Charging for Calls in Whole-Minute Incrents,Memorandum Opinion and Order, 14 FCC Rcd 19898,
19906-07, paras. 18-20 (1999%6uthwestern Bell Order}.

8 1d. at 19907, para. 20.

8 For example, in discussing the manner in whiclefal universal service contributions may be
reflected on end users’ bills, the Commission ergld that “incumbent local exchange carriers ageiired to
recover their federal universal service contribmttosts through line item which may be combined for billing
purposes witlanother rate elemerit USF Contribution Orderl7 FCC Rcd at 24979, para. 53 n.133 (emphasis
added). And in a prior order on the same subjettan the Commission approved a plan permitticallphone
companies to establish “a separate rate elereampiifie item)” to recover federal universal servicetibutions.
Access Charge Reform, Price Cap Performance Rdwielocal Exchange Carriers, Low-Volume Long Distan
Users, Federal-State Joint Board on Universal Se\&ixth Report and Order in CC Docket Nos. 96-26@ 24-

1, Report and Order in CC Docket No. 99-249, Eldvé&teport and Order in CC Docket No. 96-45, 15 Fad
12962, 13057-58, paras. 218-19 (2000).

8 We note that the terms “state regulation” andtéstegulatory action” have broad application i th
context of section 332See Wireless Consumers Alliance, Inc. PetitiorafBeclaratory Ruling Concerning
(continued....)
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zone of proscribed state regulatory actidity.

31. A closer look at the type of state regulations uestion reveals that many directly affect
CMRS carriers’ rates and rate structures in a mativeg amounts to rate regulation. State reguiatio
that prohibit a CMRS carrier from recovering certain costs thiowg separate line item, thereby
permitting cost recovery only through an undifférated charge for service, clearly and directlyeaff
the manner in which the CMRS carrier structuresates>’ Parties have submitted several examples of
state regulations and proposals in this categdrgfavhich are preempted by the A%t. As a further
illustration, we note that the regulatory reliefught by NASUCA in its Petitioni€., a regulation
curtailing a CMRS carrier's ability to structures ibills and isolate charges into separate line gjem
would have a direct effect on a CMRS carrier’s idtecture presented to its end users and, iftuist
by a state commission, would be preempted by the AM¢e find that the converse is also true: aestat
rule requiring CMRS carriers to segregate particular costs ime tiems represents the other side of the
same coin, and similarly would limit a carrier’silap to set and structure its rates. Parties have
submitted at least one example of such a requireffiefhat this type of line item regulation would
(Continued from previous page)

Whether the Provisions of the Communications A&98#, as Amended, or the Jurisdiction of the Falder
Communications Commission Thereunder, Serve tanjre8tate Courts from Awarding Monetary Relief Aghi
Commercial Mobile Radio Service (CMRS) Providejdda Violating State Consumer Protection Laws
Prohibiting False Advertising and Other Frauduldusiness Practices, and/or (b) in the Context afit@atual
Disputes and Tort Actions Adjudicated Under Statat@ct and Tort LawsVT Docket No. 99-263,
Memorandum Opinion and Order, 15 FCC Rcd 1702127 7para. 12 (2000) \Vireless Consumers Alliance
Order”) (recognizing that judicial, legislative and adistrative action all can constitute state regulatioder
section 332).

8 We note that our analysis of section 332 heramrivo effect on voluntary agreements between CMRS
carriers and states such as the one discussed mbpara. 12.

8 we recognize that precluding states from proimitarriers from using line items on an end user’s
bill may be in tension with our prior conclusionthe TRS context that carriers may not recoverstite TRS
costs as a specifically identified line itefSee supran.64. Although we recognize that the prohibitgmline
items referring to interstate TRS reflects concepexific to TRS’s genesis in Title IV of the Aneans with
Disabilities Act of 1990, as noted above, we intemdevisit this TRS-related prohibition in a futyproceeding in
a separate docket.

87 See, e.gletter from John T. Scott, Ill, Vice President & ey General Counsel Regulatory Law,
Verizon Wireless, to Marlene H. Dortch, Secretéiggderal Communications Commission, CG Docket Ne2@8
and CC Docket No. 98-170, at 5 (filed Jan. 25, 2@®rizon Wireless Jan. Z5x Part§. Such state regulations
include a Vermont Public Service Board proposairhibit carriers from itemizing a separate chageecover
the Vermont gross receipts tax imposed on carrseeRublic Service Board Proposed Rule 7.617(c); arahal
Utility Regulatory Commission letter prohibitingreiers from placing a line item for the Indiana liyi Receipts
tax on their billsseeletter from Christopher R. Day, Counsel, Governm#gfairs, Nextel, to Marlene H. Dortch,
Secretary, Federal Communications Commission, C&ke&taNo. 04-208 (filed Dec. 22, 2004); and a Gentgw
prohibiting recovery of carrier contributions teethtate universal service fund through separatgebsee
NASUCA Petition at 65 n.170. The statutory predomptve recognize in this item is not limited to ske
particular state rules, but would apply to othéesunow and in the future, that constitute “ragulation” in the
manner described above.

8 SeeVerizon Wireless Jan. 25x Parteat 5, citing a requirement under Colorado law,04oCCode

Regs. Sec. 723-41.2.3, which requires carrierggoegjate a particular cost and collect it througlhirfe item on
the monthly bill of each...end user.”
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affect a CMRS carrier’s rates and rate structupaisicularly evident when considering that mostiE
carriers (as discussed in more detail below) maaketprice their services on a national basis. MRS
carrier forced to adhere to a varying patchworktate line item requirements, which require castiset
broken out or combined together in different masnarould be forced to adjust its rate structurenfro
jurisdiction to jurisdiction.

32. While we hold that state regulation prohibiting requiring CMRS line items constitutes
preempted rate regulation, we emphasize that tt@engption does not affect other areas within the
states’ regulatory authority. For example, oumgildoes nothing to disturb the states’ abilityequire
CMRS carriers to contribute to state universal isergupport mechanisms or to impose other regylator
fees and taxes. The Commission previously hasgrered that section 254(f) of the Act authorizes
states to require CMRS providers to contributet&desuniversal service support mechanisms — arid tha
section 332(c)(3) does not take this authority afalndeed, in distinguishing rate and entry regolagi
from “other terms and conditions,” which are nopmessly preempted under section 332, Congress
explained that the latter includes “such mattersussomer billing information and practices andirg
disputes and other consumer protection mattersor such other matters as fall within a statelgflsh
authority.® Similarly, consistent with section 601(c)(2) dfet 1996 Act, we do not read section
332(c)(3) to limit a state’s authority to imposeea or other regulatory feds. What section 332(c)(3)

8 Federal-State Joint Board on Universal Seryi€€ Docket No. 96-45, Report and Order, 12 FCC
Rcd 8776, 9181-82, para. 791 (199¥ittencrieff Order 13 FCC Rcd 173%ff'd, CTIA v. FCC

O HR. Rep. No. 111, 103d Cong®! $ess., at 261 (1993). The Commission previoustyracognized
that state regulation of customer billing practitabwithin “other terms and conditions” in seati@32(c)(3)(A).
See Petition of the State Independent Alliancethadndependent Telecommunications Group for a &atbry
Ruling that the Basic Universal Service OfferingWded by Western Wireless in Kansas is SubjeRetuulation
as Local Exchange Servicd/T Docket No. 00-239, Memorandum Opinion and @rd& FCC Rcd 14802, 14805,
para. 6 (2002)Western Wireless Kansas OrfeCalling Party Pays Service Offering in the Commardobile
Radio ServicesSNT Docket No. 97-207, Declaratory Ruling and Netof Proposed Rulemaking, 14 FCC Rcd
10861, 10881, para. 37 (19994lling Party Pays NPRM The Commission never has considered, howevesrev
among section 332(c)(3)(A)’s key terms state reguigprohibiting or requiring line items shouldlfaWe address
this issue for the first time in this item and, tbe reasons expressed above, find that such tegutepresents rate
regulation. For similar reasons, our ruling haraat at odds with the decision of the Court of égls for the
Seventh Circuit ifFedor v. Cingular Wireless Cor@355 F.3d 1069 (7th Cir. 2004) (holding that chajlemo
wireless carrier’s billing practice was not preeatpby section 332(c)(3)(A) and thus not removabltederal
court). The issuef state regulation of line items was not befoia tourt, and we address it for the first time here
In addition, theFedorcourt did not call into question the Commissiomiglihgs in theSouthwestern Bell Ordemnd
the Wireless Consumers Alliance Ordarhich support oudeclaratory ruling here, and thedorcourt indeed
relied on those decisions. Moreover, the coutedtthat, in deciding whether a billing-relatedirtlas preempted,
the proper inquiry was whether the claim requihesstate court to assess what rate a carrier nsageh By
addressing what may or may not be presented asfangrovider's rate, regulations of the sort weempt here
would directly affect what subscribers see as tlowiger's rates, which the Act expressly preclutiesstates from
regulating.

1 Telecommunications Act of 1996, Pub. L. No. 1@4+1110 Stat. 56 (1996) (“1996 Act”). In
particular, section 601(c)(2) of the 1996 Act pd®s, with limited exceptions, that "nothing in [th@96] Act or
the amendments made by [the 1996] Act shall betnget to modify, impair, or supersede, or authotiee
modification, impairment, or supersession of, atatésor local law pertaining to taxation." 1996tA8601(c)(2),
published as a note to 47 U.S.C. § 1&& alsd’romotion of Competitive Networks in Local Telecamitations
Markets; Wireless Communications Association Iraéiomal, Inc. Petition for Rulemaking to Amend &ett
(continued....)
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does address, however, in precluding state regulaif a CMRS carrier’s rates, are rules that déctat
whether and how CMRS carriers may incorporate thegelatory fees into their end user bills.

33. We also emphasize that not all regulation relating carrier's bills and its relationship with
customers represents preempted "rate regulatiofdr example, state regulations that address the
disclosure of whatever rates the CMRS provider skedo set’ and the neutral application of state
contractual or consumer fraud laws, are not preethpy section 332. In addition, state requirements
that are consistent with our federal truth-in-bifjirules can coexist with these rutésAs with other
types of state "truth in billing” regulation, howey regulation of interstate services that cordligith
federal rules and objectives may be subject toréupeemption. In th8econd Further Noticthat we
adopt in this proceeding, we seek comment on, anmhgr things, how to define more clearly
prohibited and permissible state regulation purstmeection 332(c)(3)(A}

34. Our ruling is further consistent with and supportadthe Commission’s decision in the
Wireless Consumers Alliance Ordein that decision, the Commission found that stadert damage
awards do not necessarily fall within the concdptrates” in section 332(c)(3)(A) because “therents
necessary correspondence between the indirectt ¢ffecmonetary liability may have on a company’s
behavior and the direct effect that a statute gulatory rate requirement will have on that behatid
Here, however, we find that state regulation raqgior prohibiting the use of line items represegti
charges for CMRS is preempted because of its dieffect on the CMRS carrier's rates and rate
structure. The Commission further stated in \ttieeless Consumers Alliance Ordinat state damage
awards “may, in specific cases, be preempted biyosed32[(c)(3)(A)].”®" As we found in th&Vireless
Consumers Alliance Ordeghere we find that “it is the substance, not metieé form” of the line item at
issue that determines whether the state is engagingate regulation proscribed by section
332(c)(3)(A)?® Because “[w]e recognize that the line betweenhibited and permissible” state
(Continued from previous page)

1.4000 of the Commission’s Rules to Preempt Résticon Subscriber Premises Reception or Transomss
Antennas Designed to Provide Fixed Wireless SesyiCellular Telecommunications Industry Association
Petition for Rulemaking and Amendment of the Cosiani%s Rules to Preempt State and Local Impositibn
Discriminatory and/or Excessive Taxes and Assessmnemplementation of the Local Competition Prowis in
the Telecommunications Act of 199&tice of Proposed Rulemaking and Notice of Ingin WT Docket No.
99-217, and Third Further Notice of Proposed Ruléntain CC Docket No. 96-98, 14 FCC Rcd 12673 (1999

92 See Southwestern Bell Orddé# FCC Rcd at 19908, para. 23.

9 gSee Southwestern Bell Ordér FCC Red at 19903, para. Mgstern Wireless Kansas Ordé&r7
FCC Rcd at 14819, para. 30 n.119.

% See47 C.F.R. § 64.2400(c3ee also Truth-in-Billing Orded4 FCC Rcd at 7507, para. 26 (“states
will be free to continue to enact and enforce addél regulatiorconsistent witlthe general guidelines and
principles set forth in this Order, including rukbst are more specific than the general guidelmeadopt
today”).

% see infrgparas. 49-54

% Wireless Consumers Alliance Ordéf FCC Rcd at 17034, para. 23.

" 1d. at 17036, para. 28.

% 1d. at 17037, para. 28.
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regulations of line items “may not always be cl&dnyve issue &econd Further Noticgeeking comment
on how further to define the scope of section 3%3[¢A)'s preemption, as well as in general on veher
to draw the line between the Commission’s jurisdiceind states’ jurisdiction over wireless and Vune
carriers’ billing practices.

35. Even setting aside the preemptive effect of sec3®2(c)(3), we note that the type of state
regulations described above also may be subjeptdemption because they conflict with established
federal policies. It is recognized widely thatdeal law preempts state law where, as here, the lsta
would “stand as an obstacle to the accomplishmedtexecution of the full purposes and objectives of
Congress, or of federal regulationS® The pro-competitive, deregulatory framework foMRS
prescribed by Congress and implemented by the Cssiom has enabled wireless competition to
flourish, with substantial benefits to consum®@fs.In this environment, Congress has directed that t
rate relationship between CMRS providers and tbestomers be governed “by the mechanisms of a
competitive marketplace,” in which prospective saéee established by the CMRS carrier and customer
in service contracts, rather than dictated by falder state regulator§® To succeed in this marketplace,
CMRS carriers typically operate without regard tates borders and, in contrast to wireline carriers,
generally have come to structure their offeringsaamational or regional basi¥. Efforts by individual
states to regulate CMRS carriers’ rates through iiem requirements thus would be inconsistent with
the federal policy of a uniform, national and dedegpry framework for CMRS. Moreover, there is the
significant possibility that state regulation wouéad to a patchwork of inconsistent rules reqgiram
precluding different types of line items, which @wndermine the benefits derived from allowing
CMRS carriers the flexibility to design nationalregional rate plans.

36. The preemption recognized above under the rate latgu provisions of section
332(c)(3)(A) is limited to state regulations thaguire or prohibit the use of line items. We thesline
in this Declaratory Rulingto go as far as urged by some CMRS carriers ime¢berd, to the extent they

9 1d.
100 Fidelity Federal Sav. and Loan Ass’'n v. De La Cage$b8 U.S. 141, 153 (1982).

101 see City of New York v. FC@86 U.S. 57, 64 (1988)Inited States v. Shime867 U.S. 374, 381-
382 (1961).

102 gee Implementation of Section 6002(b) of the Orsrilmudget Reconciliation Act of 1993; Annual

Report and Analysis of Competitive Market Condgiaiith Respect to Commercial Mobile Servie®s, Docket
No. 04-111, Ninth Report, 19 FCC Rcd 20597, 20¢@ta. 4 (2004)Ninth CMRS Market Conditions Repprt

193 Wireless Consumers Alliance Orgdds FCC Red at 17032-33, paras. 205He Personal
Communications Industry Association’s BroadbandsBaal Communications Services Alliance’s Petitimm f
Forbearance for Broadband Personal Communicatiomwies;Biennial Regulatory Review—Elimination or
Streamlining of Unnecessary and Obsolete CMRS Reguas$; Forbearance from Applying Provisions of the
Communications Act to Wireless Telecommunicaticarsi€@s, WT Docket No. 98-100Further Forbearance
from Title Il Regulation for Certain Types of Conmoi@l Mobile Radio Service Provider§N Docket No. 94-33,
GTE Petition for Reconsideration or Waiver of a @eatory Ruling,MSD-92-14, Memorandum Opinion and
Order and Notice of Proposed Rulemaking, 13 FCC H8b7 (1998).

194 Ninth CMRS Market Conditions Repdrf FCC Rcd at 20644, para. 158g alsadCTIA Comments
at 4-6.
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suggest thaany state regulation affecting line items is prohitiitate structure regulatioft. We seek
comment in thé&Second Further Notickelow regarding appropriate federal rules to govamong other
things, the description of line items, and we as& questions about the balance between federal and
state regulation on these subjects.

V. SECOND FURTHER NOTICE OF PROPOSED RULEMAKING
A. Introduction

37. In soliciting comment on the NASUCA Petition, weaghiighted that the NASUCA Petition
raised issues implicated in our Truth-in-Billingopeeding®® However, the broader issue of the role of
states in regulating billing was addressed primaril reply comments andx partesubmissions, and
received only cursory treatment in comments on NW&SUCA Petition.  Given the importance and
complexity of this broader issue, a second Fuidwice of Proposed Rulemaking is appropriate ireord
to garner as complete and up-to-date a record ssilppe!®’ We also seek comment on other truth-in-
billing issues, as specified below, and invite canters to refresh the record on any issues from the
Truth-in-Billing Further Noticethat we have not addressed abtVe.

B. Discussion
1. Billing of Government Mandated and Non-Mandated Chages

38. In the Truth-in-Billing Order,the Commission required carriers that list chaigeseparate
line items to identify certain of such line itemaches through standard industry-wide labels and to
provide full, clear and non-misleading descriptiaisthe nature of the charg®8. The Commission
sought comment on the specific labels that carsbmild adopt, while tentatively concluding thattsu
labels will, without unduly burdening carriers, mdidy adequately the charges and provide consumers

105 gee, e.gVerizon Wireless Jan. 25x Parteat 8-10; Letter from Leonard J. Kennedy, SeniareVi

President and General Counsel, Nextel Communicstimd Thomas J. Sugrue, Vice-President, Government
Affairs, T-Mobile USA, to Michael K. Powell, Chairam, Federal Communications Commission, et al., ©¢kBt
No. 04-208, at 2, 10-11 (filed Dec. 13, 2004) (NéXt-Mobile Dec. 1¥Ex Partg.

196 National Association of State Utility Consumervddates (NASUCA) Petition for Declaratory

Ruling Regarding Truth-in-Billing and Billing Forrhfa&Comments Requested, 69 Fed. Reg. 33021 (Jurz04).

197 But seeverizon Wireless Jan. 25x Parteat 11-14 (suggesting that this issue is ripe feohgion

now and that Administrative Procedure Act requiretadnave been satisfied).

198 Eor instance, while we do resolve aboveThath-in-Billing Further Noticés question regarding

whether 47 C.F.R. § 64.2401(b) should apply to CMB&iers, se Truth-in-Billing Further Noticel4 FCC Rcd
at 7534-35, paras. 68-69, we do not decide abaxeever, whether 47 C.F.R. § 64.201(a)(2) and (oukhapply
in the wireless contextSee Truth-in-Billing Further Noticd,4 FCC Rcd at 7535-36, para. 70. We invite
commenters to refresh the record on these issues.

199 see Truth-in-Billing Order and Further Notick4 FCC Rcd at 7522-23, 7525-26, paras. 50, 55.
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with a basis for comparison among carriefs.In addition, while declining to formulate standized
descriptions for billed services, the Commissionoemaged carriers to develop uniform terminology fo
such description§! The Commission also encouraged industry and coesgroups to consider further
whether some categorization of charges would besadie!*

39. Nearly six years after adoption of theruth-in-Billing Order, the record reflects that
consumers still experience a tremendous amourdridfision regarding their bilf8? which inhibits their
ability to compare carriers’ service and price offgs, in contravention of the pro-competitive
framework of the 1996 Act. To help alleviate thitiation, consistent with our prior findiftf,as well
as the recommendations of commenters such as the RUHCH® we tentatively conclude that where
carriers choose to list charges in separate liemdgton their customers’ bills, government mandated
charges must be placed in a section of the bilhisgp from all other charges. We also solicit cemim
on how we should define the distinction betweenaated and non-mandated charges for truth-in-billing
purposes.

a. Distinction Between Mandated and Non-Mandated

40. We solicit comment on how we should define theintsion between mandated and non-
mandated charges for truth-in-billing purposes.ou$th we define government “mandated” charges as
amounts that a carrier iequiredto collect directly from customers, and remit tddeal, state or local
governments? Under this definition, some exampfewandated charges would include state and local
taxes, federal excise taxes on communication ses}it and some state E911 fees. Non-mandated
charges then could be defined as comprised of gowemt authorized but discretionary fees, which a
carrier must remit pursuant to regulatory action dver which the carrier has discretion whether and
how to pass on the charge to the consumer. Utderdefinition, some examples of non-mandated,
government authorized but discretionary charges ldvooclude state Telecommunications Relay
Servicé'” and universal service charge$. Another form of non-mandated charges also wonbtlide

110 see idat 7537, para. 71. We will address these issufwiorder that we adopt in response to this

Truth-in-Billing Second Further NoticeGiven that it has been over five and a half yessesthe comment cycle
on theTruth-in-Billing Further Noticeclosed, we encourage commenters to refresh thed-ecothese issues.

11 see Truth-in-Billing Order]l4 FCC Rcd at 7518-19, para. 43.

112 See idat 7526, para. 55. The Commission provided asxample one method that carriers may use

to provide clear descriptions of services rendevedld be to identify a section of the telephoné sl “long
distance service,” followed by an itemized desaipbf calls. See idat 7517-18, para. 41.

13 see suprgaras. 16 and 24ut seeVerizon Wireless Jan. Zbx Parteat 6 n.27 (asserting that the
record in this proceeding “contains no credibledence that CMRS providers fail to provide consumeétis clear
and non-misleading information they need to makerined choices”).

M see suprgara. 27.

15 see generally, e.gQhio PUC Comments at 2.

118 See26 U.S.C. § 4251.

17 see supraote 64.
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administrative fees and other purely discretiordrgrges:® We believe that these definitions would be
consistent with the settlement agreements betweorn®ys General from 32 states and Verizon
Wireless, Cingular Wireless, and Sprint PE%and with our precedents. For instance, discustiag
universal service charge in tfieuth-in-Billing Order,the Commission stated:

[W]e would not consider a description of that clear@s being “mandated” by the
Commission or the federal government to be accuratsead, it is the carriers’ business
decision whether, how, and how much of such ctstg thoose to recover directly from
consumers through separately identifiable charg&scordingly, to state or imply that
the carrier has no choice regarding whether osnoh a charge must be included on the
bill . . . would be misleadintf*

Similarly, after discussing carrier imposition ahd items for charges such as access charge
recovery and universal service, the Commission esqed concern that consumers may be
confused about the nature of these charges, bettaaSeames associated with these charges as
well as accompanying descriptions (or entire ldere¢of) may convince consumers that all of
these fees are federally mandat&d.”

41. Another possible distinction between governmentaated and non-mandated charges could
be based on whether the amount listed is remitieettty to a governmental entity or its agéfit.
Pursuant to this distinction, “mandated” chargeauldadiffer from non-mandated ones in that non-
mandated charges only would be composed of feésctedl by carriers that go to the carrier’'s coffers
and which are not directly related to any regulataction or government program. For example, under
this definition, a charge to recover universal ggrcontributions would be considered to be govemm

(Continued from previous page}
118 Government authorized but discretionary chargdg @ould include those costs that are directly
related to the specific governmental program ocioadhat the line item purports to recov&ee supragara. 26.

19 Though carriers may recover such costs, we engehdsat carriers may not include such costs in the

line item purporting to recover costs directly tethto the specific underlying governmental progaaraction.
For example, while carriers may recover administeaand other costs related to collection of ursaéservice
charges from end users, carriers may not includke sasts as part of a line item for “regulatorysfee universal
service charges.See suprapara. 28.

120 gee, e.gVYerizon AVC at 14, para. 36(a), stating that onstoners’ bills, carriers will separate

“taxes, fees, and other charges that [carriersrarg]ired to collect directly from Consumers armiteo federal,
state, or local governments . . . from . . . dlestdiscretionary charges (including, but not ledito, Universal
Service Fund fees).”

121 Truth-in-Billing Order,14 FCC Rcd at 7527, para. 56 (citations omittekje Commission further

noted that its view was consistent with the therent decision of the Federal-State Joint Board pivéssal
Service recommending that the Commission “prohdbitriers from depicting [universal service] chargs . . .
mandated by the Commission or the federal goverhimeterms or placement on the bill.1d. (citations
omitted).

122 14. at 7524-25, para. 53.

123 Charges also would be considered mandated gakernment required that the funds be remitted to a

quasi-governmental authority such as the Unive3salice Administrative Company.
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“mandated,” though a line item charge for admimiste and other costs related to collection of arsal
service charges from end users still would be ctamsd non-mandated. We observe that this proposed
distinction is consistent with that in the CTIA Gomer Code, which states that on customers’ bills,
carriers will distinguish “(a) monthly charges feervice and features, and other charges collectdd a
retained by the carrier, from (b) taxes, fees, ather charges collected by the carrier and remitited
federal, state or local government§’”

42. We seek comment on these potential distinctions/den government mandated and non-
mandated charges that we have set forth, as welhya®thers that commenters may wish to propose. |
would be helpful if commenters indicate how whatgweposal they support is in accord with our truth
in-billing policy goals and other policy consideaas, and if they address how whatever distinctiod
definitions they advocate comport with Commissioegedents and/or industry efforts to address illin
and other consumer issues. We also encourage auemseto assess the ease or difficulty of
administering any proposed distinction between gawent mandated and non-mandated charges.

b. Separate Section for Government Mandated Charges

43. Section 64.2400(a) of the Commission’s rules presidhat our truth-in-billing rules are
intended “to aid customers in understanding tred@dommunications bills, and to provide them wité t
tools they need to make informed choices in thekatafor telecommunications servic€” Section
64.2401(b) requires that descriptions of billed rgka be brief, clear, non-misleading, and in plain
language?® The Commission adopted these rules inTtheh-in-Billing Order,where it elaborated that
the “proper functioning of competitive markets. is predicated on consumers having access toaegur
meaningful, information in a format that they carderstand*’ The Commission further emphasized
that one of the fundamental goals of the truthiilidg principles is “to provide consumers with ale
well-organized, and non-misleading information sattthey may be able to reap the advantages of
competitive markets'*® We believe that separating government mandateagel from all other
charges satisfies all of these policy goals, anld stiike a balance between some carriers’ degwes
explain that they incur costs associated with govemt programs, and the needs of consumers and
regulators to assess bills accurately. At the sime, such separation will discourage a carriemfr
misleading consumers by recovering other operatogjs as government mandated charges. We also
note that the proposed rule is consistent withrétevant obligations of the aforementioned setti@me
agreements between Attorneys General from 32 statdsVerizon Wireless, Cingular Wireless, and

124 cTIA Consumer Code, Item Six.

125 47CFR.§ 64.2400(apee also Truth-in-Billing Ordef,4 FCC Rcd at 7493, para. 1; 7523, para.
50.

126 See47 C.F.R. § 64.2401(b). In ti@rderabove, we explicitly apply the requirements of 4F.Q. §
64.2401(b) to CMRS carrier$See suprgparas. 16-19.

127 Truth-in-Billing Order,14 FCC Rcd at 7494, para. 3ee also idat 7498, para. 8; 7519, para. 43
(“Adopting understandable common descriptions &wiees offered could enable consumers to compaskop
more readily, and thereby take full advantage efitbnefits of a competitive telecommunications ragjk

128 14, at 7501, para. 14See also idat 7498, para. 7.
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Sprint PCS? and Verizon, Nextel and T-Mobile have acknowledgjeat separating taxes and other
government mandated fees from non-mandated limasite appropriat€® We seek comment on the
merits of our tentative conclusion regarding plaeetron bills of government mandated charges in a
section separate from all other charges.

c. Other Considerations

44. We seek further comment on the mechanics of plagmwvgrnment mandated fees and taxes
in a section of a bill separate from all other ¢ges;, and we recognize that some of these speunitigs
depend largely on how we distinguish ultimatelywestn government mandated and non-mandated
charges. Should a bill only separate governmemtdaizd from non-mandated charg€syr should it
require separation of categories of charges beyaerely government mandated and non-mandated? In
addition, should the labeling of such categoriestairges be subject to imperative national unifgrmi
and if so, what should these categories be called?

45. As for our proposal for standardized labeling aiegaries of charges, we seek comment on
whether the First Amendment provides any legal mipent. We found in th&ruth-in-Billing Order
that so long as we do not mandate or limit spetéiguage that carriers utilize in their descripsiof
the charges, standardized labels would not vidlaeFirst Amendmerit? As discussed aboVé& both
as a matter of First Amendment ffvand as a matter of polic¢y, our focus in thisSecond Report and
Order, Declaratory Ruling, and Second Further Netis to ensure that bills are not misleading, such
that consumers can make informed decisions onetarbased on pricing and services, in furtherafce o
the pro-competitive goals of the 1996 Act. Do tabeling proposals address satisfactorily thesalleg
and policy considerations? Are there any otheemal legal impediments, such as interstate and
intrastate jurisdictional issues, in light of theuth-in-Billing Orders foundation in sections 201(b) and
258 of the Act? What separate role, if any, shatédes have with respect to labeling and detengini
what labels and descriptions are misleadiffg# we establish national rules, can we have statdorce

129 gee, e.gVYerizon AVC at 14, para. 36.

130 SeeNextel/T-Mobile Dec. 1Ex Parteat 6 (asserting that the CTIA Consumer Code ajreadls for

separation of government mandated and non-mandhtgdes on bills); Letter from Kathryn A. Zachenou@sel
for Verizon Wireless, to Marlene H. Dortch, Secrgt&ederal Communications Commission, CG Docket(de
208 and CC Docket No. 98-170, at 2 (filed Dec.@Q4 (Verizon Wireless Dec.Bx Part§ (emphasizing efforts
of Verizon Wireless and the wireless industry tdrads “commingling” of taxes and non-mandated fand,
misleading descriptions).

131 See, e.gCalifornia PUC Comments at 2.

132 See Truth-in-Billing Orderl4 FCC Rcd at 7530, para. 60.

133 See suprgara. 3.

134 See Truth-in-Billing Orderl4 FCC Rcd at 7530-32, paras. 60-63.

135 See, e.g., idat 7498, para. 7 (“our [truth-in-billing] princigg and guidelines will protect consumers

from misleading and inaccurate billing practices”).

136 see, e.gMinnesota DOC Comments at 2: “The Commission shoeddgnize that states are in some

cases the appropriate venues in which to handleadsg surcharges and fees . . . [and] that spddégsan
(continued....)
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them?*’

46. We additionally seek comment on what the pragmatosiderations are in assessing
whether we should require standardized labelingabégories of charges. What would be the monetary
costs of such a requirement? We encourage commet@ddress this issue with utmost specificity,
such as data on how many bills they generate p&thma description of what billing systems would
have to be changed, and what the estimated costscbfchanges would be for the number of bills they
generate. We particularly seek comment on thereaitithe economic impact of such a requirement on
small entities, and whether the proposed requirésieould be applied to them in any manner different
from its application to entities that do not qualifs small entitie§®® We also welcome comment on a
comparison of such costs with current costs of dmnpe with any state-specific billing category
labeling requirements.

47. Finally, consistent with our emphasis here on anguthat consumers’ bills are not
misleading and that carriers do not misleadinglyok® government requirement or sanction of certain
line items, we seek comment on whether it is mailggafor carriers to include expenses such as prppe
taxes, regulatory compliance costs, and billingemges in line items labeled such as “regulatory
assessment fees” or “universal connectivity chatde.For instance, is it misleading to include billing
expenses -- which at best are related tangenttallyegulation — in a line item called “regulatory
assessment fee”? Similarly, given that properkgsaare not related to regulation under the Aca of
telecommunications company’s provision of services,it misleading to include such taxes in a
“regulatory assessment fee”? In addition, we seeliment on whether surcharges identified as
“regulatory assessment fees” or “cost recovery giwlr are sufficiently clear and specific enough to
comply with the requirements of section 64.240bf)ur rules:*°

2. Combination of Federal Regulatory Charges in Line fems

48. In the Truth-in-Billing Further Notice,the Commission sought comment on how carriers
should identify line items that combine two or méeeeral regulatory charges into a single chathe.
However, in theTruth-in-Billing Order,the Commission also expressed concern that wherdatery-
related charges are not broken down into line itaétrigcilitates carriers’ ability to bury costs lamp

(Continued from previous page)

important role in enforcing consumer protection$tie Minnesota DOC acknowledges that state jutigticover
interexchange and wireless carriers “is limiteda@ning the practices complained of in the NASUCAitjpn,”

and urges the Commission to step in and prohilstaading chargedd. at 3. Nevertheless, the Minnesota DOC
expresses that any Commission decision on the NASBE&ition would apply only to interstate servieed

would merely “assist states” in evaluating intrésthargesld. at 4.

137 See also infrgparas. 51 and 57.

138 See infraAppendices B and C for a discussion of what cantstta “small entity.”

139 see supra.32.

190 see, e.g.NASUCA Petition at 10-23, noting other exampléswrcharges identified as “regulatory

regulatory programs fee,” “regulatory tmscovery fee,” and “telecom connectivity fee.”

charge,

141 See Truth-in-Billing Further Noticd,4 FCC Rcd at 7537, para. 71.
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figures'*® In light of these conflicting considerations,vesll as the record developed in response to the
NASUCA Petition!** we now refine our proposal to seek comment on héreit is unreasonable under
section 201(b) of the Act for line items to combfaderal regulatory chargé¥.

3. Preemption of Inconsistent State Regulation

49. As we have found in thBeclaratory Rulingstate regulations requiring or prohibiting line
items for CMRS bills are preempted rate regulagimmsuant to section 332(c)(3)(A) of the Att.
Nevertheless, in th&ruth-in-Billing Order,we allowed that “states will be free to continuestaact and
enforce additional regulation consistent with tle@eral guidelines and principles set forth in Mrsler,
including rules that are more specific than theegahguidelines we adopt today/® Primarily in ex
parte submissions;’ wireless carriers have argued that there are dibses for the Commission to
preempt state regulation of carriers’ billing prees, and that a change in course from our
pronouncement in thdruth-in-Billing Order regarding states’ roles in regulating carriers’litog
practices is necessary to stem an onslaught &f stgulation that is making nationwide service more
expensive for carriers to provide and raising thst ©f service to consumef. Moreover, these bases
are necessary if we are to preempt state regulafitime billing practices of other carriers, sushl4Cs,
because section 332 of the Act does not applydb sireline carriers.

50. We tentatively conclude that one or more of thethes discussed below provide additional
support for our preemption of state billing praeiaegulations that are inconsistent with our troth
billing rules, guidelines, and principles. As wisaliss herein, there are clearly discernible fddera
objectives that may be undermined by states’ “rada“rregulation of CMRS carriers’ billing practices
Thus, Verizon Wireless, and Nextel and T-Mobileguer that the Commission should preempt state
regulation that conflicts with the Commission’s fmampetitive federal scheme for truth-in-billing

142 See Truth-in-Billing Orderl4 FCC Rcd at 7526, para. 55.

143 see, e.gGlobal Crossing Comments at 2; MCI Comments atGARRomments at 8; NASUCA

Reply at 16-21; SBC Reply at 4.

1% our proposal is limited to federal regulatory res, and not state-specific ones, due to thedtraits
of our jurisdiction over labels involving excluslyéntrastate services, pursuant to section 20afhhe Act. See
Truth-in-Billing Order,14 FCC Rcd at 7503-04, 7522, paras. 21, 49. Anyneenter who still believes that
carriers should be able to combine two or moréne$¢ charges into a single charge is welcome ttestethe
record on how carriers should identify such lireris. See Truth-in-Billing Further Noticd,4 FCC Rcd at 7537,
para. 71.

15 see supré&ection 1V.B.3.

146 Truth-in-Billing Order,14 FCC Rcd at 7507, para. 26.

147 But see alsheap Comments at 16-18; Nextel Comments at 35-47.

148 SeeNextel/T-Mobile Dec. 1Ex Parteand Verizon Wireless Jan. Bx Parteat 3-11 (citinge.g.,a

Minnesota statute, regulatory actions in Coloranid ladiana, and proposed regulatory actions in Niexico and
Vermont). See alstNASUCA Petition at 65 n.170, citing a Georgia statinat NASUCA describes as prohibiting
recovery of carrier contributions to the state enbal service fund through separate surcharges.
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regulation under the A¢f? We seek comment on whether we should preemptruthéeAct state
regulation of CMRS carriers’ billing practices, loeyl the ‘line item’ regulations that we recogniaehe
Declaratory Rulingabove. In addition, to what degree can such “acnfireemption” be applied tall
carriers under the provisions of the Act and oft@icy frameworks? Verizon Wireless, and Nextal an
T-Mobile, also suggest that requiring wireless ieasrto satisfy 50 different states’ sets of ruigating

to consumer disclosures and the details on billsldvestifle the further development of wireless
competition and unreasonably burden interstate cenven in contravention of the U.S. Constitution’s
Commerce Clausg® Furthermore, Leap asserts that sections 201()288(a) of the Act give the
Commission “express preemptive authority over statpilatory agencies with respect to prescribing
billing format and content, including line-item epas.™' We also seek comment on the merits of these
other potential bases for Commission preemptiostate regulation of carriers’ billing practices.

51. In light of our tentative conclusion that other &éaexist for the Commission to preempt state
regulation of carriers’ billing practices, we tetitaly conclude that we should reverse our prior
pronouncement that states may enact and enforce specific truth-in-billing rules than ours. We
solicit comment on this further tentative conclusioln addition, we seek comment on, if we do adopt
this further tentative conclusion, whether we stdirit the scope of what constitutes “consisteath-
in-billing requirements by the states” under 47 .R.F8 64.2400(c), eliminate section 64.2400(c) from
our rules altogether, or adopt an enforcement regwhmere states are permitted to enforce rules
developed by the CommissioH.

52. We believe that limiting state regulation of CMR8daother interstate carriers’ billing
practices, in favor of a uniform, nationwide, fealeregime, will eliminate the inconsistent state
regulation that is spreading across the countrkimganationwide service more expensive for carrters
provide and raising the cost of service to conssmekccordingly, we ask commenters to address the

149 SeeNextel/T-Mobile Dec. 1Ex Parteat 2, 12-14, 16 (citin@ity of New York486 U.S. at 69, in
which the Supreme Court asserted the “Commissimnis power to pre-empt’WVerizon Wireless Jan. 25x
Parteat 5-7, 10-11, 14.

150 SeeNextel/T-Mobile Dec. 1Ex Parteat 15 Verizon Wireless Jan. 25x Parteat 4.
151 | eap Comments at 17 (citing 47 U.S.C. §§ 2012b%(a)). Section 205(a) provides in relevant part
that “the Commission is authorized and empoweratktermine and prescribe what will be the just maonable
charge . . . and what classification, regulatiarpmctice is or will be just, fair, and reasonable.” Leap adds
that whether carriers can include separate limestassociated with regulatory action on their lidlla “practice,
classification, or regulation” under the Commis&aexpress authoritySeeLeap Comments at 17.

192 see, e.g47 C.F.R. § 64.1110. In this example, our rulesiras “slamming,” which is an
unauthorized change in a subscriber’s selectianmbvider of telephone exchange service or telepholl
service, provide that state commissions may eteatlminister our slamming rules. In adopting theges,
however, the Commission recognized that not alesthave the resources to resolve slamming contpla@inmay
not choose to take on such primary responsibitityaidministering them, so the Commission also aztbpiles
allowing consumers in those states to file slamneimgplaints with the Commissiorsee Implementation of the
Subscriber Carrier Selection Changes ProvisionthefTelecommunications Act of 1996; Policies ant&u
Concerning Unauthorized Changes to Consumers Lastaiice CarriersCC Docket No. 94-129, Corrected
Version First Order on Reconsideration, 15 FCC &t68, 8169-80, paras. 22-43 (2000).
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proper boundaries of “other terms and conditionsdar section 332(c)(3)(A) of the AEE and generally
to delineate what they believe should be the redatoles of the Commission and the states in deini
carriers’ proper billing practices. Nextel and TeMle, for instance, argue that we should provius t
any rules we propose governing line item charges iarended to “occupy the field and preclude
additional state regulation,” whether such regafatonstitutes “rate and entry” regulation or regjoh

of “other terms and conditions” relating to linerit charge$>* They add that the CTIA Consumer Code
should be adequate to occupy the figfd.We seek comment on whether the other items ofOffilA
Consumer Code not already addressed inSbind Further Noti¢& are enough to occupy the field, to
the extent we occupy it.

53. In the alternative, Nextel and T-Mobile contendttimadopting section 332(c)(3)(A) of the
Act, “Congress did ngpreservestate authority over ‘other terms and conditiorfsvoeless service, but
merely made clear that by preempting rate and ergylation it was not prohibiting state regulatmin
other matters®™’ Thus, they maintain, the Commission should interphe phrase “other terms and
conditions” narrowly. They rely on the Commissi®miecision in th&outhwestern Bell Ordecjting it
for the proposition that states may not prescrhee rate elements for CMRS, and thus may properly
enforce only state contractual or consumer frawds laf neutral applicatio® On the other hand,
NASUCA argues that “other terms and conditions” emsection 332(c)(3)(A) includes state regulation
of billing and advertising practices, which “is rotegulation of the carriers’ charges®.In accord with
our precedents, we tentatively conclude that the between the Commission’s jurisdiction and states

133 The House Report stated that “other terms anditions” under section 332(c)(3)(A) include “such

matters as customer billing information and pragiand billing disputes and other consumer pratectiatters . .
. or such other matters as fall within a stateflhauthority,” H.R. Rep. No. 111, 103d Cong®, Qess., at 261,
and the Commission previously has recognized thdéuthe “other terms and conditions” clause, sthte/e a
“legitimate interest . . . to regulate matters @nig aspects of consumer protection involed,,in customer
billing practices.” Calling Party Pays NPRML4 FCC Rcd at 10881, para. 37.

154 Nextel/T-Mobile Dec. 1Ex Parteat 11. See also idat 12; Verizon Wireless Jan. Bx Parteat 14

(asserting that the Commission should declaresthetion 332(c)(3)(A) and 47 C.F.R. § 64.2400(cy ‘dastate
regulation of CMRS billing line items, as well aflibg regulations that are inconsistent with then@imission’s
rules”).

155 SeeNextel/T-Mobile Dec. 1Ex Parteat 2, 6-7 (citingVirginia Cellular, LLC, Petition for

Designation as an Eligible Telecommunications Garin the Commonwealth of Virginia9 FCC Rcd 1563
(2004) for the proposition that the Commission $tiauait and see whether regulation is warrantelggh of
industry’s voluntary steps to improve service).

1%6 see supragaras. 39-44 regarding separation of mandated ebdirgm carrier charges.

157 Nextel/T-Mobile Dec. 1Ex Parteat 2 (emphasis in original)See also idat 12;Verizon Wireless

Jan. 25Ex Parteat 3 n.10.

158 Nextel/T-Mobile Dec. 1Ex Parteat 5-6 (citingSouthwestern Bell Ordet4 FCC Rcd at 19903,
19907, paras. 10, 20). They also cite\tfieeless Consumers Alliance Ordéf FCC Rcd at 17034, para. 24, in
which the Commission upheld the application toulreless industry of state laws of general appligstbarring
misrepresentation and breach of contract.

159 NASUCA Reply at 14-15, 56-57.
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jurisdiction over carriers’ billing practices isquerly drawn to where states only may enforce tbemn
generally applicable contractual and consumer ptiote laws, albeit as they apply to carriers’ bii
practices. We emphasize that our tentative cormtudbes not limit a state’s ability to assess tates
create, for example, a state-specific universaliser fund to which carriers must contribute.
Furthermore, we believe that states’ enforcementhefr own generally applicable contractual and
consumer protection laws — to the extent such ldasot require or prohibit the use of line items --
would not constitute rate regulation under sec888(c)(3)(A)'*° However, states would be preempted
from enacting and enforcing specific truth-in-lmtii rules beyond the rules, guidelines, and priesipl
that the Commission has adopted, and that we magtaad an order responsive to tl8econd Further
Notice. We seek comment on these tentative conclusions.

54. We also solicit comment on the practical reach h& line that we tentatively delineate
between the Commission’s jurisdiction and statesisgiction over carriers’ billing practices. For
instance, Verizon Wireless cites New Mexico redafe that Verizon Wireless claims effectively bar
carriers from including non-communications servioasills®* It also cites a California regulation that
permits carriers to include non-communications ises/on bills, but requires them to place charges f
such services in one or more separate sectionshef telephone bill clearly labeled “Non-
communications-related charge§?” Pursuant to the jurisdictional line that we dedite, do such
protections against “cramminy® properly fall within the Commission’s jurisdictipor within states’
jurisdiction? Finally, we ask that commenters addrwhat affect our tentative delineation betwéen t
Commission’s jurisdiction and states’ jurisdictiaver carriers’ billing practices would have on
competition, both intermodal and intramodal.

4. Point of Sale Disclosure

55. The settlement agreements between Attorneys Gefneral32 states and Verizon Wireless,
Cingular Wireless, and Sprint PCS contain numerprgisions obligating the carriers to disclose
material rates and terms of service at the poirdtadd, whether that is at the carrier’s retail tmrg via
the carrier's website, or during a telephone cosation between the carrier and a consufifer.
Furthermore, we note that some carriers indepehddrive expressed support for point of sale

160 see suprdection IV.B.3.

181 seeverizon Wireless Jan. Z5x Parteat 7 (citing N.M. Admin. Code tit. 17, 88 13.7.G2d 13.9.3).

162 seeVerizon Wireless Jan. Z5x Parteat 7 (citing California PUC Rule Part 4, H(2) ofaeral Order

No. 168). Though the California PUC has stayediitier establishing consumer protection rules guagr
telephone and wireless marketing and sales praciicgtated that “[iln no way” does the stay imipilie PUC's
enforcement of the existing interim rules goverriling for non-communications-related chargeswbich the
substance of Rule Part 4, H(2) is pa®ee Order Instituting Rulemaking on the Commissi@wn Motion to
Establish Consumer Rights and Consumer ProtectidasRApplicable to All Telecommunications Utili{iesder
Modifying Decision 04-05-057, California PUC Decoigi05-01-058, at 4 (rel. Jan. 27, 2005).

163 Cramming is the submission or inclusion of unatiited, misleading, or deceptive charges for

products or services on subscribers’ telephons.bill

164 see, e.gVYerizon AVC at 5-9, paras. 17-23.
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disclosure rule$®® In accord with these agreements, and in ordensure that these obligations apply
nationwide to all carriers, we tentatively conclutlat carriers must disclose the full rate, inahgdany
non-mandated line items and a reasonable estimh@@vernment mandated surcharges, to the consumer
at the point of sale. For instance, providing cmlyide range of potential surcharges at the pafisale
could be misleadin® In this regard, would actual government mandatedharges in excess of 25
percent greater than estimated government mandatetiarges be misleading? Would it be misleading
if such actual surcharges were in excess of 10epégreater than such estimated surcharges?

56. We further tentatively conclude that such disclesat the point of sale must ocdugfore
the customer signs any contract for the carrieglwises. We believe that a disclosure after cantra
signing, when most CMRS carriers lock customers lnhg-term contracts subject to significant early
termination fees, may thwart our pro-competitionalgof enabling consumers to make informed
comparisons of different carriers’ plans before ssuibing’®” We seek comment on our tentative
conclusions regarding point of sale disclosurese aldo seek comment on whether the aforementioned
provisions of the settlement agreements betweearrdys General from 32 states and Verizon Wireless,
Cingular Wireless, and Sprint PCS establish an@ppate framework for any point of sale disclosure
rules that we may adopt; and, if not, how the teainthe settlement agreements should be amended, or
why we should refrain from codifying these provissan the first place. We particularly seek comtmen
on the effect of these tentative conclusions onlisemtties, and on whether it would be appropritte
apply whatever provisions we adopt to small erditire the same manner that we apply them to entities
that do not qualify as smdfi®

57. Finally, we solicit comment on whether we should@dan enforcement regime where states
are permitted to enforce rules developed by the r@igsion regarding point of sale disclosures. For
example, our rules against slamming provide thatestommissions may elect to administer our
slamming rules. In adopting these rules, howaber Commission recognized that not all states hawe
resources to resolve slamming complaints, or maychoose to take on such primary responsibility for
administering them, so the Commission also adopiégts allowing consumers in those states to file
slamming complaints with the Commissitifi.In this regard, we ask whether our slamming rpleside

185 see, e.gVYerizon Wireless Dec. Ex Parteat 2

166 see, e.gNJ Comments at 3 (stating that additional chargesitcrease consumers’ bills by nearly 50
percent over the advertised rate); OPCDC Commeétsl (maintaining that in many instances, congsmaust
pay 20 to 30 percent more than originally quoted lmarrier’'s customer service representative); aagFone

Reply Comments at 6 (contending that the averagelesis consumer spends $17.75 per month above the
advertised price of the monthly plan; “Most of theglditional amounts are attributable to line itemgarrier

bills — charges not explained to the customers poigigning service agreements”). We seek commenthat
constitutes a reasonable estimate of governmendatash surcharges at the point of sale.

167 We also believe that disclosure prior to contsaghing is consistent with the terms of the settat
agreements, which provide that “Carrier sldalling a Sales Transactian . disclose clearly and conspicuously to
Consumers all material terms and conditions ofofffier to be purchasetl Verizon AVC at 5, para. 17 (emphasis
added).

168 See infraAppendices B and C for a discussion of what camstita “small entity.”

189 see supra.152.
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a good model for rules that we may develop for poinsale disclosures. If we adopt an enforcement
regime akin to that in our slamming rules, shoulel also establish rules prescribing specific penalty
amounts and procedures for point of sale disclosto&ations, like the penalty provisions in our
slamming rules?® We encourage commenters to address how stateadeainister the process of any
penalty scheme that we establish.

VI. PROCEDURAL ISSUES
A. Ex Parte Presentations for Second Further Notice dProposed Rulemaking

58. This proceeding shall be treated as a “permitdistlose” proceeding in accordance with
the Commission’gx parterules, 47 C.F.R. 8.1200et seq Persons making orak partepresentations
are reminded that memoranda summarizing the pras@ms must contain summaries of the substance of
the presentations and not merely a listing of thigects discussed. More than a one or two sentence
description of the views and arguments presentegergrally required.See47 C.F.R. 8§ 1.1206(b).
Other rules pertaining to oral and writter partepresentations in permit-but-disclose proceedings a
set forth in section 1.1206(b) of the Commissianlgs, 47 C.F.R. § 1.1206(b).

B. Paperwork Reduction Act

59. The Second Report and Ordeontains new information collection requiremenibjsct to
the Paperwork Reduction Act of 1995 (PRA), Publaam104-13. 1t will be submitted to the Office of
Management and Budget (OMB) for review under Sec8807(d) of the PRA. OMB, the general
public, and other Federal agencies are invited doment on the new information collection
requirements contained in this proceeding.

60. In this present document, we conclude that CMR#8eararshould no longer be exempt from
47 C.F.R. 8 64.2401(b) — requiring that billing cigstions be brief, clear, non-misleading and iaiipl
language. To the extent that any CMRS carrieroisaurrently in compliance with this requirement,
certain modifications to the carrier’s billing ptees may be required.

61. In addition, theSecond Further Notice of Proposed Rulemakbogtains proposed new
information collection requirements. The Commissi@s part of its continuing effort to reduce
paperwork burdens, invites the general public aBOio comment on the information collection
requirements proposed in thgecond Further Noticeas required by the Paperwork Reduction Act of
1995, Public Law 104-13. Public and agency commean¢ due 60 days after the date of publication of
this Second Further Notica the Federal Register. Comments should add(assvhether the proposed
collection of information is necessary for the properformance of the functions of the Commission,
including whether the information shall have preatiutility; (b) the accuracy of the Commission’s
burden estimates; (c) ways to enhance the qualitity, and clarity of the information collectednd (d)
ways to minimize the burden of the collection dformation on the respondents, including the use of
automated collection techniques or other formsnédrimation technology. In addition, pursuant te th
Small Business Paperwork Relief Act of 2002, Publev 107-198see44 U.S.C. 8§ 3506(c)(4), we seek
specific comment on how we might “further reduce thformation collection burden for small business
concerns with fewer than 25 employees.”

170 See, e.g47 C.F.R. §8§ 64.1140-70.

32



Federal Communications Commission FCC 05-55

C. Congressional Review Act

62. The Commission will send a copy of tt8econd Report and Order, Declaratory Ruling, and
Second Further Notice of Proposed Rulemalking report to be sent to Congress and the Goverhme
Accountability Office pursuant to the CongressidrRalview Act,see5 U.S.C. § 801(a)(1)(A).

D. Filing of Comments and Reply Comments

63. Pursuant to sections 1.415 and 1.419 of the Cononissrules, 47 C.F.R. 8§ 1.415, 1.419,
interested parties may file comments in this prdoegon or before tha0th day after publication of this
Second Further Notice of Proposed Rulemakimghe Federal Register, and reply comments may be
filed on or before th&0th day after publication of thiSecond Further Notice of Proposed Rulemaking
in the Federal Register. When filing commentsapéereference CC Docket No. 98-170 and CG Docket
No. 04-208.Comments may be filed usiige Commission’s Electronic Comment Filing Syst&€ES)
or by filing paper copiesSee Electronic Filing of Documents in Rulemakingdeedings63 Fed. Reg.
24121 (1998). Comments filed through the ECFS lmaursent as an electronic file via timternet to
http://www.fcc.gov/e-file/ecfs.html Generally, only one copyf an electronic submission must be filed.
In completing the transmittal screen, commentéukl include their full name, U.S. Postal Service
mailing address, and the applicable docket or raleng number(s). Parties also may submit an
electronic comment by Internet e-mail. To get flimstructions for e-mail comments, commenters
should send e-mail tecfs@fcc.govand should include the following words in the Yad the message,
“get form <your e-mail address>."” A sample form ahekctions will be sent in reply.

64. Parties who choose to file by paper must send @mat and four (4) copies of each filing.
Filings can be sent by hand or messenger delibgrglectronic media, by commercial overnight cauyrie
or by first-class or overnight U.S. Postal Serunail (although we continue to experience delays in
receiving U.S. Postal Service mail). The Commissiocontractor, Natek, Inc., will receive hand-
delivered or messenger-delivered paper filingslecteonic media for the Commission’s Secretary3 2
Massachusetts Avenue, N.E., Suite 110, Washinddo@, 20002. The filing hours at this location are
8:00 a.m. to 7:00 p.m. All hand deliveries musthieéd together with rubber bands or fasteners. Any
envelopes must be disposed of before entahegbuilding. Commercial and electronic media dBnt
overnight mail (other than U.S. Postal Service EgprMail and Priority Mail) must be sent to 930@tEa
Hampton Drive, Capitol Heights, MD 20743. U.S. RbsService first-class mail, Express Mail, and
Priority Mail should be addressed to 448" Rreet, S.W., Washington, D.C. 20554. All filingsist be
addressed to the Commission’s Secretary, MarleneDétich, Office of the Secretary, Federal
Communications Commission, 445M3treet, SW, Room TW-B204, Washington, DC 20554.

65. The full text of this document and copies of angsmquently filed documents in this matter
will be available for public inspection and copyidgring regular business hours at the FCC Reference
Information Center, Portals Il, 445" Street, SW, Room CY-A257, Washington, DC 205582j2118-
0270. This document may be purchased from the Gssion’s duplicating contractor, Best Copy and
Printing, Inc., Portals Il, 445 f2street, SW, Room CY-B402, Washington, DC 20554ist@mers may
contact BCPI, Inc. at their web sitezww.bcpiweb.conor by calling 1-800-378-3160.

E. Accessible Formats

66. To request materials in accessible formats for |gewth disabilities (Braille, large print,
electronic files, audio format), send an e-maitdcb04 @fcc.gowr call the Consumer & Governmental
Affairs Bureau at (202) 418-0530 (voice) or (20284432 (TTY). ThisSecond Report and Order,
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Declaratory Ruling, and Second Further Notice obpsed Rulemakinglso can be downloaded in
Word and Portable Document Format (PDF) at httpwinfcc.gov/cgb/policy

F. Regulatory Flexibility Analysis

67. Pursuant to the Regulatory Flexibility Act of 1988 amendet;} the Commission’s Final
Regulatory Flexibility Analysis regarding tis®cond Report and Ordey attached as Appendix B.

G. Initial Regulatory Flexibility Analysis

68. Pursuant to the Regulatory Flexibility Act of 1988 amendet? the Commission’s Initial
Regulatory Flexibility Analysis regarding ti&econd Further Notice of Proposed Rulemaksnattached
as Appendix C.

VII. ORDERING CLAUSES

69. Accordingly, IT IS ORDERED that, pursuant to thehauity contained in sections 1-4, 201,
202, 206-208, 258, 303(r), and 332 of the Commuiana Act of 1934, as amended; 47 U.S.C. 8§ 151-
154, 201, 202, 206-208, 258, 303(r), and 332; seddi01(c) of the Telecommunications Act of 1996;
and sections 1.421, 64.2400 and 64.2401 of the Gssion’s Rules, 47 C.F.R. §8 1.421, 64.2400, and
64.2401, the SECOND REPORT AND ORDER, DECLARATORYUIRNG, AND SECOND
FURTHER NOTICE OF PROPOSED RULEMAKING ARE ADOPTEDBnd Part 64 of the
Commission’s rules, 47 C.F.R. § 64.2400, IS AMEND&®Dset forth in Appendix A.

70. 1T IS FURTHER ORDERED that the rules and requirets@ontained in thiSecond Report
and Orderand in Appendix A attached hereto SHALL BECOME EEHEVE within 90 days of their
publication in the Federal Register.

71.1T IS FURTHER ORDERED that the Petition for Declarg Ruling filed by the National
Association of State Utility Consumer Advocatesharch 30, 2004, IS DENIED to the extent provided
herein.

72.1T IS FURTHER ORDERED that the Commission’s Consu&eGovernmental Affairs
Bureau, Reference Information Center, SHALL SENDcapy of the Second Report and Order,
Declaratory Ruling, and Second Further Notice afp@sed Rulemaking, including the Final and Initial
Regulatory Flexibility Analyses, to the Chief Coehsfor Advocacy of the Small Business
Administration.

FEDERAL COMMUNICATIONS COMMISSION

Marlene H. Dortch
Secretary

15 U.S.C. §8 60t seq.

1725 U.S.C. 8§ 60%t seq.

34



Federal Communications Commission FCC 05-55

APPENDIX A

Rule Change
Part 64 of the Code of Federal Regulations is aeetag follows:
PART 64 — MISCELLANEOUS RULES RELATING TO COMMON CA RRIERS
1. The authority citation continues to read asofol:

Authority: 47 U.S.C. 154, 254(k); secs. 403(b)(9)(&), Public Law 104-104, 110 Stat. 56. Intetpme
apply 47 U.S.C. 201, 218, 225, 226, 228, and 254ilgss otherwise noted.

* k k k%

Subpart Y — Truth-in-Billing Requirements for Common Carriers
2. Section 64.2400(b) is revised to read as fatow

8 64.2400 Purpose and scope.

(a)***

(b) These rules shall apply to all telecommunaraicommon carriers, except that §864.2401(a)(@) an
64.2401(c) shall not apply to providers of Commardiobile Radio Service as defined in §20.9 of this
chapter, or to other providers of mobile service dedined in 820.7 of this chapter, unless the
Commission determines otherwise in a further rukdnta

* k k k%
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APPENDIX B

SUPPLEMENTAL FINAL REGULATORY FLEXIBILITY ANALYSIS

1. As required by the Regulatory Flexibility Act of 8® as amended (RFAY an Initial
Regulatory Flexibility Analysis (IRFA) was incorpded in the Further Notice of Proposed Rulemaking
released by the Federal Communications Commiss@omission) on May 11, 1999 The
Commission sought written public comments on theppsals contained in thENPRM including
comments on the IRFA. Comments filed in this peateg specifically identified as comments
addressing the IRFA and comments that addresartpact of the proposed rules and policies on small
entities are discussed below. The 1998ith-in-Billing Order and Further Noticencluded a Final
Regulatory Flexibility Analysis (FRFA) that confoem to the RFA”® This present supplemental FRFA
addresses only the modification to section 64.2400¢ our rules adopted in this Second Report and
Order, and conforms to the REX.

A. Need for, and Objectives of, the Order

2. In a 1999 Further Notice of Proposed Rulemaking, @ommission sought comment on
whether the truth-in-billing rules adopted in theekne context should apply to CMRS carriers ider
to protect consumers! In the 1999Truth-in-Billing Order, the Commission concluded that the broad
principles adopted to promote truth-in-billing shibwapply to all telecommunications carriers, both
wireline and wireles§’® The Commission noted that these principles remteiindamental statements
of fair and reasonable practices. In the wirelioatext, the Commission incorporated these priesipl
and guidelines into rules for enforcement purpdsd®r considering an extensive record of both the
nature and volume of customer complaints, as wels@bstantial information about wireline billing
practices.*”

3. In the wireless context, however, the Commissiamébthat the record at that time did not
reflect the same high volume of customer complaids did the record indicate that CMRS billing
practices failed to provide consumers with the ickead non-misleading information they need to make

1735ee5 U.S.C. § 603. The RFAge5 U.S.C. §§ 601-612, has been amended by the Busithess
Regulatory Enforcement Fairness Act of 1996, PuiNd. 104-121, Title I, 110 Stat. 857 (1996).

174SeeTruth-in-BiIIing and Billing FormatCC Docket N0.98-170, First Report and Order andheur
Notice of Proposed Rulemaking, 14 FCC Rcd at 755@t%aras. 105-111.

5 Truth-in-Billing Order, 14 FCC Rcd at 7537-7550, paras. 72-103.

17°See5 U.S.C. § 604. The requirements of the RFA doemtend to the issues set forth in the
Declaratory Ruling. Thus, we do not address tlissmges herein.

1 Truth-in-Billing Order, 14 FCC Rcd at 7535-36, paras. 68-70.

178 Truth-in-Billing Order, 14 FCC Rcd at 7501, para. 13 (“[l]ike wirelingrdars, wireless carriers also
should be fair, clear, and truthful in their bitlipractices.”).

9 Truth-in-Billing Order, 14 FCC Rcd at 7501, para. 15.
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informed choice$®® The Commission therefore exempted CMRS carriens tthe truth-in-billing rule
that requires charges contained on telephone tbillse accompanied by a brief, clear, non-misleading
plain language description of the service or sewicendered’ We believe that making the
requirements of 47 C.F.R. 8 64.2401(b) mandatoryChdRS will help to ensure that wireless consumers
receive the information that they require to makermed decisions in a competitive marketplace.

B. Summary of Significant Issues Raised by Public Comants in Response to the IRFA.

4. The Office of Advocacy filed comments specificabyldressing the proposed rules and
policies presented in the 1999uth-in Billing Order FRFA and IRFA™® In general, the Office of
Advocacy argued that the Commission’s FRFA and IRFAere flawed due to vagueness. As the
Commission has previously stated, however, we Welihe Truth-in-Billing Order and regulatory
flexibility analysis contained therein approprigtebnsidered and balanced the concerns of cathats
detailed rules may increase costs against our @fgaiotecting consumers from fralftf. Moreover, we
note that the scope of this Second Report and Gsdegnificantly more limited than the 1998uth-in-
Billing Order and the issues that Office of Advocacy addressedsi comments. The majority of
commenters addressing the limited issue presentetheé Second Report and Order, representing
primarily CMRS providers, responded that the latkithing complaints against wireless providersrajo
with the competitive nature of the wireless indystnould indicate that it is not necessary to apipdse
rules to CMRS®* Several state commissions, consumer organizatimmg individual commenters,
however, argued that many consumers were confuséuklr telephone bills including charges included
on their CMRS bills.

C. Description and Estimate of the Number of Small Enties to Which the Rules Will Apply

5. The RFA directs agencies to provide a descriptipraind where feasible, an estimate of the
number of small entities that may be affected teyriiles adopted herelff. The RFA generally defines
the term “small entity” as having the same meamiaghe terms “small business,” “small organization,
and “small governmental jurisdiction®® In addition, the term “small business” has thesaneaning as

180 Truth-in-Billing Order, 14 FCC Rcd at 7502, para. 16. The Commissianradsed that
notwithstanding the decision not to apply theselglines to CMRS providers, that such providers iarsabject
to the reasonableness and nondiscrimination remgeinés of sections 201 and 202, “and our decisioe imeno
way diminishes such obligations as they may rdtatslling practices of CMRS carriers8ee Truth-in-Billing
Order, 14 FCC Rcd at 7502, para. 19.

181 See47 C.F.R. §§ 64.2400(b), 64.2401(b).
182 See, e.gOffice of Advocacy, U.S. Small Business Adminitiva 1999 Reply Comments;
183 Truth-in-Billing Order on Reconsideratipd5 FCC Rcd at 6031, para. 20.

184 See, e.g.Bell Atlantic Mobile 1999 Comments at 3; CTIA ®€omments at 5; PCIA 1999
Comments 4-5;

1855 U.S.C. § 604(a)(3).

185 U.s.C. § 601(6)
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the term “small business concern” under the Sma8imess Act®” Under the Small Business Act, a
“small business concern” is one that: 1) is indeleerly owned and operated; 2) is not dominantdn it
field of operation; and 3) satisfies any additionaiteria established by the Small Business
Administration (SBA):?®

6. Wireless Service Providers.The SBA has developed a small business size ataor
wireless firms within the two broad economic censategories of “Paging® and “Cellular and Other
Wireless Telecommunicationg® Under both SBA categories, a wireless businessal if it has
1,500 or fewer employees. For the census catemfdPaging, Census Bureau data for 1997 show that
there were 1,320 firms in this category, totalf thgerated for the entire ye]e?i‘. Of this total, 1,303
firms had employment of 999 or fewer employees, amddditional 17 firms had employment of 1,000
employees or mor€” Thus, under this category and associated smsilhess size standard, the great
majority of firms can be considered small. Ford¢kasus category Cellular and Other Wireless
Telecommunications, Census Bureau data for 199 #hat there were 977 firms in this category, total
that operated for the entire yé&t.Of this total, 965 firms had employment of 99%ewer employees,
and an additional 12 firms had employment of 1,80(ployees or mor€” Thus, under this second
category and size standard, the great majorityrioisfcan, again, be considered small.

D. Description of Projected Reporting, Recordkeepingand Other Compliance Requirements
for Small Entities.

7. In this present document, we conclude that CMR8erarshould no longer be exempt from

®¥5U.s.C. 8§ 601(3) (incorporating by referencedbénition of “small-business concern” in the Small

Business Act, 15 U.S.C. § 632). Pursuant to 5C1.8.601(3), the statutory definition of a smalkimess applies
“unless an agency, after consultation with the @fibf Advocacy of the Small Business Administratonl after
opportunity for public comments, establishes onmore definitions of such term which are approgpriatthe
activities of the agency and publishes such défim(s) in the Federal Register.”

18815 U.S.C. §632.
18913 C.F.R. § 121.201, NAICS code 517211.

19913 C.F.R. § 121.201, NAICS code 517212.
191 y.S. Census Bureau, 1997 Economic Census, SuB@rats: “Information,” Table 5, Employment
Size of Firms Subject to Federal Income Tax: 199XICS code 513321 (issued October 2000).

192 y.s. Census Bureau, 1997 Economic Census, Sub@ats: “Information,” Table 5, Employment
Size of Firms Subject to Federal Income Tax: 198XICS code 513321 (issued October 2000). Theusedata
do not provide a more precise estimate of the nurbérms that have employment of 1,500 or fewepéoyees;
the largest category provided is “Firms with 100@xéoyees or more.”

193 .. Census Bureau, 1997 Economic Census, Sub@rats: “Information,” Table 5, Employment
Size of Firms Subject to Federal Income Tax: 199XICS code 513322 (issued October 2000).

194 U.S. Census Bureau, 1997 Economic Census, Sub@ats: “Information,” Table 5, Employment
Size of Firms Subject to Federal Income Tax: 198XICS code 513322 (issued October 2000). Theusedata
do not provide a more precise estimate of the nurbérms that have employment of 1,500 or fewepéoyees;
the largest category provided is “Firms with 100@xéoyees or more.”
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47 C.F.R. 8 64.2401(b) — requiring that billing cigstions be brief, clear, non-misleading and iaipl
language. To the extent that any CMRS carrieroisaurrently in compliance with this requirement,
certain modifications to the carriers’ billing pt@es would be required. Such modifications would
include reviewing existing bills and making changssnecessary to ensure that any billing descniptio
are clear, non-misleading, and in plain language@sired by section 64.2401(b) of our rules.

E. Steps Taken to Minimize the Significant Economic Irpact on Small Entities, and
Significant Alternatives Considered

8. The RFA requires an agency to describe any sigmfialternatives that it has considered in
reaching its proposed approach, which may inclisgefollowing four alternatives (among others): (1)
the establishment of differing compliance or rejgrtrequirements or timetables that take into antou
the resources available to small entities; (2) tharification, consolidation, or simplification of
compliance or reporting requirements under the fmiesmall entities; (3) the use of performancéhea
than design standards; and (4) an exemption fromerage of the rule, or any part thereof, for small
entities.

9. We have considered several alternatives to ousidecto remove the exemption for CMRS
carriers from 47 C.F.R. § 64.2400(b) including miteg that exemption or forbearing from that
requirement under section 10 of the Act. Sectiér2401(b) requires that billing descriptions beefri
clear, non-misleading and in plain language. Altijio the Commission decided in 1999 to exempt
CMRS carriers from the requirements of section 4312b), the Commission nevertheless stated that the
underlying principle i(e. bills must be clear and non-misleading) shouldhapo wireless carriers and
sought further comment on whether such requirersieotild be made mandatory to CMRS in the future.
In addition, the Commission concluded that sect@ds(b) and 202 would continue to apply to wireless
billing practices.

10. The record in this proceeding, including comments several states and individual
consumers and the Commission’s own complaint degagds us to conclude that many wireless
consumers are confused by the billing practiceabeif CMRS provider. As a result, we have decitted
require CMRS providers to comply with our requiremthat billing practices be clear, brief, and non-
misleading. Many CMRS providers have indicatethis proceeding that they already comply with this
requirement. As noted above, the identical undwsglyruth-in-billing principle and sections 201 a2d?2
have always applied to CMRS providers. Thus, wkebe that the burden on CMRS carriers in
complying with this requirement will be negligible.

11. REPORT TO CONGRESS: The Commission will send a copy of the Second Regoad
Order, including this FRFA, in a report to be semtCongress pursuant to the Congressional Review
Act.'® In addition, the Commission will send a copy loé tSecond Report and Order, including this
FRFA, to the Chief Counsel for Advocacy of the SBA. copy of the Second Report and Order and
FRFA (or summaries thereof) will also be publishethe Federal Registét

' See5 U.S.C. § 801(a)(1)(A).

1% 5ee5 U.S.C. § 604(b).
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APPENDIX C
INITIAL REGULATORY FLEXIBILITY ANALYSIS

1. As required by the Regulatory Flexibility Act of 8® as amended (RFAY the
Commission has prepared this present Initial RegutaFlexibility Analysis (IRFA) of the possible
significant economic impact on small entities bg policies and rules proposed in this Second Furthe
Notice of Proposed Rulemakin§dcond Further Notige Written public comments are requested on this
IRFA. Comments must be identified as responsabddRFA and must be filed by the deadlines for
comments on th&8econd Further Noticprovided above in section VI(D). The Commissioti aend a
copy of theSecond Further Notigencluding this IRFA, to the Chief Counsel for Ambacy of the Small
Business AdministrationSee5 U.S.C. § 603(a). In addition, thsecond Further Noticand the IRFA
(or summaries thereof) will be published in the éradiReqister.

A. Need for, and Objectives of, the Proposed Rules

2. The Commission determined that significant consuco@cerns with the billing practices of
wireless and other interstate providers raisechis proceeding, and outstanding issues from thé 199
Truth-in-Billing Order and Further Notigenecessitate that we clarify certain aspects of entsting
rules and policies affecting billing for telephoservice. Consumer confusion over telephone bills
inhibits the ability of consumers to compare caglieservice offerings, thus undermining the proper
functioning of competitive markets for telecommuations services, in contravention of the pro-
competitive framework prescribed by Congress in 1886 Act. Therefore, we propose and seek
comment on additional measures to facilitate théitypof telephone consumers to make informed
choices among competitive telecommunications serefterings.

3. In particular, we seek comment on the distinctietwteen government “mandated” and other
charges, and tentatively conclude that where gardleoose to list charges in separate line itemhiein
customers’ bills, government mandated charges teigtlaced in a section of the bill separate froim al
other charges. We also seek comment on whethisr uhreasonable to combine federal regulatory
charges into a single line item, though any comerewho still believes that carriers should be able
combine two or more of these charges into a sicbkrge is welcome to refresh the record on how
carriers should identify such line items.

4. Furthermore, we tentatively conclude that carriatsst disclose the full rate, including any
non-mandated line items and a reasonable estimh@@vernment mandated surcharges, to the consumer
at the point of sale, and that such disclosure raostr before the customer signs any contractHer t
carrier’'s services.

5. These proposed rules are designed to discouradeautiisg billing practices, and thereby aid
consumers in understanding their telecommunicatioifss providing them with the tools they need to
make informed choices in the market for telecommatmns service.

1975 U.S.C. § 603. The RFAge5 U.S.C. §§ 601-612, has been amended by the Busithess
Regulatory Enforcement Fairness Act of 1996, PuiNd. 104-121, Title I, 110 Stat. 857 (1996).
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B. Legal Basis

6. The legal basis for any action that may be takersyant to thisSecond FurtheNoticeis
contained in sections 1-4, 201, 202, 206-208, 383(r), and 332 of the Communications Act of 1934,
as amended, 47 U.S.C. 88 151-154, 201, 202, 206288 303(r), and 332; section 601(c) of the
Telecommunications Act of 1996; and sections 1.46212400, and 64.2401 of the Commission’s rules,
47 C.F.R. 88 1.421, 64.2400, and 64.2401.

C. Description and Estimate of the Number of Small Enties to Which the Proposed Rules
Will Apply

7. The RFA directs agencies to provide a descriptioandl, where feasible, an estimate of the
number of small entities that may be affected ke ghoposed rules, if adoptéd. The RFA generally
defines the term “small entity” as having the sameaning as the terms “small business,” “small
organization,” and “small governmental jurisdictiti® In addition, the term “small business” has the
same meaning as the term “small business concatgriSection 3 of the Small Business AétUnder
the Small Business Act, a “small business concesnbne that: (1) is independently owned and
operated; (2) is not dominant in its field of ofgera; and (3) satisfies any additional criteriaagdished
by the Small Business Administration (SBA).

8. We have included small incumbent LECs in this RFRlgsis. As noted above, a “small
business” under the RFA is one thater alia, meets the pertinent small business size stan@agd a
wireline telecommunications business having 1,50@wer employees), and “is not dominant in it$cfie
of operation.*®*> The SBA's Office of Advocacy contends that, foF/R purposes, small incumbent
LECs are not dominant in their field of operatioachuse any such dominance is not “national” in
scope€’® We therefore have included small incumbent LE@sthis RFA analysis, although we
emphasize that this RFA action has no effect orCiwamission’s analyses and determinations in other,
non-RFA contexts.

' See5 U.S.C. § 603(b)(3).

1995 U.s.C. § 601(6).
M5ys.c.§ 601(3) (incorporating by referencedbénition of “small business concern” in the Small
Business Act, 15 U.S.C. § 632). Pursuant to 5C1.8.601(3), the statutory definition of a smalkimess applies
“unless an agency, after consultation with the @fibf Advocacy of the Small Business Administratonl after
opportunity for public comment, establishes onenore definitions of such term which are approprtatéthe
activities of the agency and publishes such déimi(s) in the Federal Register.”

2115 y.S.C. §632.

20213 C.F.R. § 121.201, NAICS code 517110.

293 seeletter from Jere W. Glover, Chief Counsel for Adsoy, SBA, to Chairman William E. Kennard,
FCC (May 27, 1999). The Small Business Act cotairefinition of “small business concern,” whible RFA
incorporates into its own definition of “small bosess.” See5 U.S.C. § 632(a) (Small Business Act); 5 U.S.C.
601(3) (RFA). SBA regulations interpret “small mess concern” to include the concept of dominanta

national basis. 13 C.F.R. § 121.102(b).
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9. Incumbent Local Exchange CarrierdNeither the Commission nor the SBA has develaped
small business size standard for providers of irfmmhlocal exchange services. The closest apdicab
size standard under the SBA rules is for Wired da@temunications Carriers. Under that standard, such
a business is small if it has 1,500 or fewer empdsy™ According to the FCC'Selephone Trends
Reportdata, 1,310 incumbent local exchange carriers tegahat they were engaged in the provision of
local exchange servicé®. Of these 1,310 carriers, an estimated 1,025 hiZd@0 or fewer employees
and 285 have more than 1,500 employ&egConsequently, the Commission estimates that thjerity
of providers of local exchange service are smdiltiea that may be affected by the rules and peici
adopted herein.

10. Competitive Local Exchange Carriers and CompetitAecess Providers Neither the
Commission nor the SBA has developed specific srhaiiness size standards for providers of
competitive local exchange services or competitiveess providers (CAPS). The closest applicabke si
standard under the SBA rules is for Wired Telecompations Carriers. Under that standard, such a
business is small if it has 1,500 or fewer empley@é According to the FCC’'Selephone Trends Report
data, 563 companies reported that they were engagelde provision of either competitive access
provider services or competitive local exchangeieaservices”® Of these 563 companies, an estimated
472 have 1,500 or fewer employees, and 91 have thare 1,500 employeé®. Consequently, the
Commission estimates that the majority of provid#grsompetitive local exchange service and CAPs are
small entities that may be affected by the rules.

11. Local Resellers The SBA has developed a specific size standardrhall businesses within
the category of Telecommunications Resellers. Unldat standard, such a business is small if it has
1,500 or fewer employeé¥. According to the FCC'Jelephone Trends Repaitita, 127 companies
reported that they were engaged in the provisioloadl resale servicés: Of these 127 companies, an
estimated 121 have 1,500 or fewer employees, amdhave more than 1,500 employé&s.
Consequently, the Commission estimates that therapf local resellers may be affected by theesul

12. Toll ResellersThe SBA has developed a specific size standardrf@ll businesses within

%413 C.F.R. § 121.201, NAICS code 517110.
25 Ece, Wireline Competition Bureau, Industry Anatyand Technology Divisiof,rends in Telephone
Service at Table 5.3, p. 5 - 5 (May 2004)glephone Trends RepprtThis source uses data that are current as of
October 22, 2003.

206
Id.

20713 C.F.R. § 121.201, NAICS code 517110.

208Telephone Trends Reppiitable 5.3. The data are grouped together i éephone Trends Report.

209
Id.

21013 C.F.R. § 121.201, NAICS code 517310.

211Telephone Trends Reppfitable 5.3.

212
Id.
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the category of Telecommunications Resellers. Utlis SBA definition, such a business is smait if
has 1,500 or fewer employe®s. According to the FCC’Selephone Trends Repatata, 645 companies
reported that they were engaged in the provisiotolbfresale serviceS! Of these 645 companies, an
estimated 619 have 1,500 or fewer employees, andh@6 more than 1,500 employé&s
Consequently, the Commission estimates that a majrtoll resellers may be affected by the rules.

13. Interexchange Carriers Neither the Commission nor the SBA has developsgegific size
standard for small entities specifically applicabdeproviders of interexchange services. The dbse
applicable size standard under the SBA rules isVitimed Telecommunications Carriers. Under that
standard, such a business is small if it has 1&0@wer employees’® According to the FCC's
Telephone Trends Repodata, 281 carriers reported that their primary detemunications service
activity was the provision of interexchange sersf¢é Of these 281 carriers, an estimated 254 have
1,500 or fewer employees, and 27 have more thal0kmployee$'® Consequently, we estimate that a
majority of interexchange carriers may be affedigdhe rules.

14. Operator Service Providers Neither the Commission nor the SBA has developesize
standard for small entities specifically applicatdeoperator service providers. The closest apple
size standard under the SBA rules is for Wired datemunications Carriers. Under that standard, auch
business is small if it has 1,500 or fewer empley&e According to the FCC'Selephone Trends Report
data, 21 companies reported that they were engaghe provision of operator servic&S. Of these 21
companies, an estimated 20 have 1,500 or fewerogeps, and one has more than 1,500 empldyees.
Consequently, the Commission estimates that a maffroperator service providers may be affectgd b
the rules.

15. Other Toll Carriers Neither the Commission nor the SBA has develapsize standard for
small entities specifically applicable to “OtherllT@arriers.” This category includes toll carrigrsat do
not fall within the categories of interexchangerieais, operator service providers, prepaid callagd
providers, satellite service carriers, or toll tess. The closest applicable size standard utideSBA
rules is for Wired Telecommunications Carriers. deinthat standard, such a business is small i&st h
1,500 or fewer employeed? According to the FCC'Selephone Trends Repatata, 65 carriers reported

21313 C.F.R. § 121.201, NAICS code 517310.

214Telephone Trends Reppftable 5.3.

215 |d
#1613 C.F.R. § 121.201, NAICS code 517110.
217Telephone Trends Reppfitable 5.3.

218
Id.

21913 C.F.R. § 121.201, NAICS code 517110.

220 Telephone Trends Reppftable 5.3.

221 |d
22213 C.F.R. § 121.201, NAICS code 517110.
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that they were engaged in the provision of “Othell Bervices.*® Of these 65 carriers, an estimated 62
have 1,500 or fewer employees, and three have nimne 1,500 employeé&: Consequently, the
Commission estimates that a majority of “Other Tedirriers” may be affected by the rules.

16. Wireless Service ProvidersThe SBA has developed a small business size atarfor
wireless firms within the two broad economic censategories of “Paging® and “Cellular and Other
Wireless Telecommunications’®® Under both SBA categories, a wireless businessnall if it has
1,500 or fewer employees. For the census categioRaging, Census Bureau data for 1997 show that
there were 1,320 firms in this category, totaltbperated for the entire ye%?. Of this total, 1,303
firms had employment of 999 or fewer employees, amédditional 17 firms had employment of 1,000
employees or moré® Thus, under this category and associated smalhess size standard, the great
majority of firms can be considered small. For tensus category Cellular and Other Wireless
Telecommunications, Census Bureau data for 199 sihat there were 977 firms in this category, total
that operated for the entire yé&at. Of this total, 965 firms had employment of 99%@wer employees,
and an additional 12 firms had employment of 1,e@fployees or mor&’ Thus, under this second
category and size standard, the great majorityrioisfcan, again, be considered small.

D. Description of Projected Reporting, Recordkeepingand Other Compliance Requirements
for Small Entities

17. As noted, we tentatively conclude that where easrchoose to list charges in separate line
items on their customers’ bills, government mandlatkarges must be placed in a section of the bill
separate from all other charges; and that camerst disclose the full rate, including any non-meted
line items and a reasonable estimate of governmantdated surcharges, to the consumer at the point o
sale. Furthermore, we seek comment on whethgumieasonable to combine federal regulatory csarge

223Telephone Trends Reppfitable 5.3.

224
Id.

22513 C.F.R. § 121.201, NAICS code 517211.

2013 C.F.R. § 121.201, NAICS code 517212.
227y.S. Census Bureau, 1997 Economic Census, SuB@rats: “Information,” Table 5, Employment
Size of Firms Subject to Federal Income Tax: 199XICS code 513321 (issued October 2000).

228 J.S. Census Bureau, 1997 Economic Census, Sub@ats: “Information,” Table 5, Employment
Size of Firms Subject to Federal Income Tax: 198XICS code 513321 (issued October 2000). Theusedata
do not provide a more precise estimate of the nurbérms that have employment of 1,500 or fewepéoyees;
the largest category provided is “Firms with 100@xéoyees or more.”

229 .S. Census Bureau, 1997 Economic Census, Sub@ats: “Information,” Table 5, Employment
Size of Firms Subject to Federal Income Tax: 199XICS code 513322 (issued October 2000).

230 y.s. Census Bureau, 1997 Economic Census, Sub@ats: “Information,” Table 5, Employment
Size of Firms Subject to Federal Income Tax: 198XICS code 513322 (issued October 2000). Theusedata
do not provide a more precise estimate of the nurmbérms that have employment of 1,500 or fewepéoyees;
the largest category provided is “Firms with 100@xéoyees or more.”
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into a single line item. However, we also tentalffvconclude that the Commission should reverse its
prior holding permitting states to enact and erdaglecommunications carrier-specific truth-inibj
rules. This tentative conclusion is designed tdresis the potential for inconsistent state reguhatif
CMRS and other interstate carrier billing practjcaad thereby simplify the requirements for such
carriers’ compliance with potentially disparatelibg regulations. Aside from simplifying procedura
compliance requirements for small entities, we ekpat this measure also will alleviate some
compliance costs for small entities.

E. Steps Taken to Minimize Significant Economic Impacbn Small Entities, and Significant
Alternatives Considered

18. The RFA requires an agency to describe any sggmtialternatives that it has considered in
reaching its proposed approach, which may inclisgefollowing four alternatives (among others): (1)
the establishment of differing compliance or repgrtrequirements or timetables that take into antou
the resources available to small entities; (2) tharification, consolidation, or simplification of
compliance or reporting requirements under the folesuch small entities; (3) the use of perforngnc
rather than design standards; and (4) an exempton coverage of the rule, or any part thereof, for
small entities™*

19. As described above, we seek comment on the distintietween government “mandated”
and other charges, and tentatively conclude tharevicarriers choose to list charges in separage lin
items on their customers’ bills, government mandlatkarges must be placed in a section of the bill
separate from all other charges. We also seek emmam whether it is unreasonable to combine fédera
regulatory charges into a single line item, thoagly commenter who still believes that carriers shou
be able to combine two or more of these chargesargingle charge is welcome to refresh the reoard
how carriers should identify such line items. Rartmore, we tentatively conclude that carriers must
disclose the full rate, including any non-manddied items and a reasonable estimate of government
mandated surcharges, to the consumer at the posaley and that such disclosure must occur befme
customer signs any contract for the carrier's sei For each of these issues and tentative cianhy
we seek comment on the effects our proposals woalg on small entities, and whether any rules that
we adopt should apply differently to small entities

20. For instance, th&econd Further Noticeeeks comment on whether the Commission should
require standardized labeling of categories of gésion consumers’ bills, and what the monetaryscost
of such a requirement would be. We particularigkseomment on the nature of the economic impact of
such a requirement on small entities, and whetreptoposed requirement should be applied to tinem i
any manner different from its application to eestithat do not qualify as small entitfés.In addition,
we tentatively conclude that carriers must discliteefull rate, including any non-mandated linanige
and a reasonable estimate of government mandatedasges, to the consumer at the point of sale, and
that such disclosure must occur before the custaigeis any contract for the carrier's services. We
specifically seek comment on the effect of thesgatieve conclusions on small entities, and on wieih
would be appropriate to apply whatever provisiomsadopt to small entities in the same manner tleat w

21 5 .5.C. § 603(c)(1)-(C)(4).

232 gee suprgara. 46.
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apply them to entities that do not qualify as srfall

21. We do not have any evidence before us at this tegarding whether proposals outlined in
this Second Further Noticevould, if adopted, have a significant economic iotpan a substantial
number of small entities. However, we recogniza thandating changes to the format of consumers’
bills, and specific point of sale disclosures, ljkevould result in additional burdens on small CMRS
providers and other interstate carriers. We tloeeefeek comment on the potential impact of these
proposals on small entities, and whether thereamne less burdensome alternatives that we should
consider.

F. Federal Rules that May Duplicate, Overlap, or Confict with the Proposed Rules

22. In seeking comment on our tentative conclusion glogernment mandated charges should
be placed in a section of the bill separate frdnothler charges, where carriers choose to listggsain
separate line items on their customers’ bills, weerthat: 1) section 64.2400(a) of the Commission’s
rules provides that our truth-in-billing rules angended “to aid customers in understanding their
telecommunications bills, and to provide them it tools they need to make informed choices in the
market for telecommunications service”; and 2)isec64.2401(b) requires that descriptions of billed
charges be brief, clear, non-misleading, and impénguage. We seek comment on our stated belief
that separating government mandated charges frlonthalr charges satisfies the policy goals embedded
in these rule$** Though any rules that we may adopt to implemeisttentative conclusion thus may
overlap somewhat with 47 C.F.R. 88 64.2400(a) ahd491(b), we believe that these new rules would
complement the existing rules, rather than duphgathem or conflicting with them.

23. In tentatively concluding that bases other tharréte regulation proscription of section
332(c)(3)(A) exist for the Commission to preempitstregulation of carriers’ billing practices, we
tentatively conclude further that we should reverseprior pronouncement that states may enact and
enforce more specific truth-in-billing rules thamrs. In large part, this pronouncement has been
embodied by the substance of 47 C.F.R. § 64.24008 seek comment on, if we do adopt this further
tentative conclusion, whether we should limit thepe of what constitutes “consistent truth-in-biji
requirements by the states” under 47 C.F.R. § 803, eliminate section 64.2400(c) from our rules
altogether, or adopt an enforcement regime whetesare permitted to enforce rules developeddy th
Commissiorf>> Thus, our tentative conclusions may conflict wihC.F.R. § 64.2400(c), or may
overlap with that rule in a manner in which theséixig rule may be harmonized with our tentative
conclusions.

23 gee suprgara. 56.

234 gee suprgara. 43.

2 gee suprgara. 51.
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APPENDIX D

LIST OF COMMENTERS AND REPLY COMMENTERS

Due to the significant number of comments filedhidywidual consumers in this proceeding, we have
listed below only those comments received fromsinguconsumer advocacy groups and governmental
entities. All individual consumer comments filedhis proceeding are available for inspection ba t

Commission’s Electronic Comment Filing System (BCFS

American Association of Retired Persons
AT&T Corporation
AT&T Wireless Services, Inc.
BellSouth Corporation
California Public Utilities Commission
Cingular Wireless LLC
Coalition for a Competitive Telecommunications Metrk
Consumers Union et al.
CTIA — The Wireless Association
District of Columbia, Office of the People’s Couhse
Florida Public Service Commission
Global Crossing North America, Inc.
IDT America, Corp.
Indiana Office of Utility Consumer Counselor
Indiana Utility Regulatory Commission
lowa Utilities Board
Leap Wireless International, Inc.
Massachusetts Office of the Attorney General
MCI, Inc.
Minnesota Department of Commerce
National Association of Regulatory Utility Commiseers
National Association of State Utility Consumer Adates
National Consumers League
National Telecommunications Cooperative Association
New Jersey Division of the Ratepayer Advocate
Nextel Communications, Inc. and Nextel Partners, In
Public Utilities Commission of Ohio
Rural Cellular Association
Rural Telecommunications Group, Inc.
Rural Wireline Carriers
Satellite Receivers, Cash Depot, and David Charles
SBC Communications, Inc.
Sprint
Telecommunications Research and Action Center
Teletruth
Tennessee Emergency Communications Board
Texas, State of (Office of the Attorney General ekas)
The Utility Reform Network and Utility
Consumers Action Network
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AARP
AT&T
AWS
BellSouth
CPUC
Cingular
CCTM
Consumers Union
CTIA
OPCDC
Florida PSC
Global Ciiogs
IDT
lada OUCC
Indiana OR
lowa UB
Leap
Mealsgsetts OAG
MCI
Minnesota DOC
NARUC
NASUCA
Consumers League
NTCA
NJ
Nextel
Ohio PUC
RCA
RTG
RWC
Satellite Receivers
SBC
Sprint
TRAC
Teletruth
TECB
Texas OAG
TURN & UAN
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T-Mobile USA, Inc. T-Mobile
TracFone Wireless, Inc. TracFone
United States Cellular Corporation USCC

United States Communications Association USCA

United States Telecommmunications Association USTA
Verizon Communications Inc. Verizon

Verizon Wireless Verizon Wireless
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SEPARATE STATEMENT OF
CHAIRMAN MICHAEL K. POWELL

RE: Truth-in-Billing and Billing Format (CC Dockdfo. 98-170); National Association of
State Utility Consumer Advocates’ Petition for Deatory Ruling (CG Docket No. 04-
208), Second Report and Order, Declaratory Ruling, ando&#® Further Notice of
Proposed Rulemaking

Wireless consumers deserve accurate, meaningflishgbiinformation in a format they can
understand. Today's item places the power of ehaic the hands of the American consumer by
eliminating the current exemption for CMRS carriémsm providing customers’ with brief, clear and
non-misleading billing descriptions, and makes &ddal clarifications to our existing truth-in-bilig
rules to facilitate the provision of accurate cansuinformation.

Today's item also opens the door for public commamtadditional measures to facilitate the
ability of consumers to make informed choices amomgpetitive telecommunications service offerings.
Moreover, our proposal that carriers must disclibsefull rate at the point of sale would ensurat th
consumers are given information at a critical tithat they can use it in evaluating their competitiv
choices, and is especially important where earhtrect termination fees apply.

Nonetheless, as Congress recognized, wirelessceasvinherently an interstate service. As a
result, it is simply not sustainable to have a itude of divergent, and at times intrusive, stajestate
billing regulations. Targeted federal regulatibattapplies tall carriers protects consumers and allows
those carriers with national rate plans, such assbénd CMRS providers, to operate. However, no
action that we take in thi®rder and theDeclaratory Rulingbelow limits states’ authority to enforce
their own generally applicable consumer protectians, to the extent such laws do not require or
prohibit use of line items. Indeed, like our amro to voice over Internet protocol, we envision an
active state partnership in enforcing whatevemenrtules and guidelines are adopted in this painge
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STATEMENT OF
COMMISSIONER KATHLEEN Q. ABERNATHY

Re: Truth-in-Billing and Billing Format, CC Dockéto. 98-170; National Association of State
Utility Consumer Advocates’ Petition for DeclarayoRuling Regarding Truth-in-Billing, CG

Docket No. 04-208, Order, Declaratory Ruling, andc@&d Further Notice of Proposed
Rulemaking.

Today’'s decision reflects the Commission’s impairtand ongoing role in ensuring that
consumers are provided with clear and non-mislepdiiormation in their telephone bills. | have
frequently argued that the robustly competitiveunabf the wireless industry obviates the needrfany
forms of regulation. So | approach the prospedinposing new truth-in-billing requirements withnse
skepticism. | support this item, however, becaiisstrikes an appropriate balance by avoiding
burdensome regulation, while recognizing the strgogernmental interest in ensuring that consumers
fully understand their options. Indeed, consunmmae only benefit from the varied and innovative
services a competitive market offers if they carkenaformed choices. While this Order increases
carriers’ regulatory oversight somewhat at the faldeevel, it will produce a more streamlined regim
overall by preempting state regulations that impede delivery of pro-competitive benefits to
consumers.

Consistent with the practices of most CMRS carrithts order mandates that billing practices,
including line items, be truthful and non-misleaglin The phenomenal growth in consumer use of
wireless phones reflects the success of the markéelivering a valuable product. At the same time
however, over the past few years, we have seenaaase in the number of complaints received with
respect to wireless carriers. By removing any guoiby regarding CMRS providers’ responsibility to
provide clear and non-misleading billing informatito their customers, we are strengthening thetwbil
of consumers to shop around and compare prices.

With regard to the preemption aspect of today’'sgiew, it is important to remember that the
amazing success of the wireless industry is duarge part to the foresight of Congress in esthbiga
comprehensive and consistent national regulat@mpéwork for wireless providers. Congress mandated
a uniform national regulatory policy for CMRS, rmtpolicy balkanized by individual state decisions.
Under this structure, not only is the FCC given éxelusive authority to regulate rates and entry of
wireless carriers, but it also is vested with thexibility, through the exercise of its forbearance
authority, to promote competitive market conditiofiis framework for CMRS has provided significant
benefits to consumers by creating effective contipatiamong wireless providers and spurring
innovations such as regional and national callitegng@ The Commission must continue to ensure that
state regulations do not undermine congressiot@hirby imposing unnecessary regulatory burderts tha
would dampen the benefits of wireless competitmodnsumers.

Even given this clear congressional mandate, | @oapproach preemption of state regulatory
authority lightly. In this case, we appropriateiynclude that the state regulations in questionuamtm
impermissible rate regulation. We also narrowlyirge our preemption to address only those state
regulations that eitheequire or prohibitthe use of line items. The item makes clear tiothing in our
action today limits states’ ability to assess taxesreate, for example, a state-specific univessalice
fund to which carriers must contribute.

The NASUCA petition, which brought these issuesbelus, proposes sweeping and overbroad
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regulation that not only would frustrate Congress'sl the Commission’s important federal goals with
respect to the wireless industry, but also woutddten to harm consumer welfare. This would b s
backwards and would frustrate carriers’ abilityclmmmunicate clearly with their customers. If wd di
not preempt the type of regulations at issue, wedceeriously hinder the wireless industry’s apilio
offer consumers flexible and innovative regionahational rate plans. Government should not impede
the relationship between consumers and their peosid

| also want to make clear that nothing in this iteliminishes the recognition that state
governments play a critical role in protecting aemsrs, particularly through enforcement of gengrall
applicable provisions that bar fraud and decepprzectices. Indeed, we specifically seek comment on
additional truth-in-billing requirements and th@per role of states and the Commission in cariiéndy
practices. |look forward to creating a full redan these important issues and to working withstaye
colleagues to ensure American consumers have actss information they need.
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SEPARATE STATEMENT OF
COMMISSIONER MICHAEL J. COPPS,
APPROVING IN PART, DISSENTING IN PART

Re:  Truth-in-Billing and Billing Format; National Assaation of State Utility
Consumer Advocates’ Petition for Declaratory RullRggarding Truth-in-
Billing, Order, Declaratory Ruling and Second Further ¢¢éotif Proposed
Rulemaking (CC Docket No. 98-170, CG Docket No208)

My starting point here is that competitive commuaions markets function best when
consumers have access to accurate and meaningguination. When end users have the facts—and
have access to those facts in an understandalbhatferthey can make informed choices. Too often, we
know, that's not the case. Most phone bills makepwint. It's baffling how complicated they ar&he
explosion of new services and the line items ams$ feccompanying them have made it more difficult
than ever for consumers to compare rates and stlymaé You need an accountant or a lawyer—
preferably both—to root out what you're being ctetdor and why.

This is what led NASUCA last year to file a Petititor Declaratory Ruling. NASUCA asked
the Commission to prohibit carriers from imposingel items unless the charges are mandated by
government action. This is perhaps not the cureafioof our billing ills. It could actually havthe
unintended effect of inhibiting national wirelesseerate plans. Nevertheless, this petition wasdeal
vehicle for the Commission to initiate a fresh dgle on how to make bills more honest, readable and
easy to understand.

| don’t believe we are taking advantage of this apmity. We take one step forward by
applying basic truth-in-billing to wireless service That’s good. Then, amazingly, given the laggua
we hear today on how pro-consumer this Order ig, rti@jority proceeds to put the kibosh on state
consumer protection efforts. Now | support theisiea to require that wireless carrier billing
descriptions be brief, clear and non-misleadingit IBnust dissent to the majority’s decision togmpt
state efforts to curb line item abuses or to regthat such charges be explained.

The majority says preemption is compelled by the.la This is an incredibly cramped
interpretation that ignores the plain meaning ef skatute. Congress specifically prohibited stata®
regulating wireless “rates” but reserved for states ability to regulate “other terms and condisign
State efforts to curtail or require line item exp#ions arenot exercises in ratemaking. The legislative
history bears me out. It describes the “other $eand conditions” reserved for the states as “such
matters as customer billing information and pragit The majority blows breezily by the will of
Congress in pursuit of its fixation—or at leastptesent curious flirtation—with federal preemption

The majority says that preemption does not preclatide laws of general applicability.
Commenters here tell us that state laws as divesstie Texas Deceptive Trade Practices Act and the
Vermont Universal Service Fund Collection Statutaynbe preempted. Tennessee may find that its
billing mechanism to support enhanced 911 senikesiddenly suspect. The record suggests that the
fate of Washington State’s 911 funding system magimilarly uncertain. Indiana’s effort to curbéi
item abuses through that state’s Utility Receipts #ay be cut short, and Maine’s initiative to make
wireless service pricing more transparent is noguastion. Many other states may lose authorigr ov
consumer billing complaints. It will take some @rfor states to survey the debris from this erosibn
cooperative federalism. And there may be furthezckage on the horizon, because in the Notice of
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Proposed Rulemaking accompanying today’s Order,nthgrity tentatively concludes that it should
preemptall state laws involving billing clarity that are moextensive than our minimal federal
requirements. As | understand it, this could eapply to wireline as well as to wireless bills.

The majority says that with the states preempteel Gommission will not hesitate to enforce its
truth-in-billing requirements. But to date all tt®@mmission has done is hesitate. In the six ygare
adoption of our truth-in-billing requirements, It find a single Notice of Apparent Liability
concerning the kind of misleading billing we ardkitag about today—the only ones | find involve
slamming. Yet in the last year alone, the Commaissieceived over 29,000 non-slamming consumer
complaints about phone bills.

So we are very likely doing more harm than goocehedrots of people agree with me. Nearly
14,000 consumers have written the Commission urgggot to take this kind of action. Their concern
are echoed in the comments of the AARP, ConsumarenJthe National Consumer Law Center, the
Massachusetts Union of Public Housing Tenants, Natonal Consumers League, the Governor of
Maine, the Maine Department of Attorney Generad Miassachusetts Office of the Attorney General,
the Utility Reform Network, the Utility Consumerscéion Network, the Vermont Public Service Board,
the Minnesota Department of Commerce, the Officethid People’s Counsel for the District of
Columbia, the Indiana Utility Regulatory Commissidine Office of the Attorney General of Texas, the
Tennessee Emergency Communications Board, the Utiiaes Board, the New Jersey Division of the
Ratepayer Advocate, the National Association oteStétility Commissioners and others. Yet we forge
ahead, bypassing the opportunity NASUCA gave usetn in incomprehensible bills. I'm afraid
consumers will remember that when they called @nmission for help understanding their phone
bills, we hung up.
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STATEMENT OF
COMMISSIONER JONATHAN S. ADELSTEIN
APPROVING IN PART, DISSENTING IN PART

Re: Truth-In-Billing Format, National Associatiorf &tate Utility Consumer Advocates’ Petition for
Declaratory Ruling Regarding Truth-In-Billing, OrdeDeclaratory Ruling, and Second Further Notice
of Proposed Rulemaking, CC Docket No. 98-170, C&BioNo. 04-208.

In March of last year, a national coalition of samer advocates, the National Association of
State Utility Consumer Advocates (NASUCA), petigohthe Commission, asking the Commission to
strengthen its “Truth-in-Billing” rules, which appto the “line item” charges that are listed sefeyaon
consumer telephone bills. NASUCA asked the Compomnsso address the proliferation of line item
charges and to ensure that consumers get accunfbemation about the total cost of the
telecommunications services. In this Order, then@gssion largely rejects NASUCA's petition, missing
a golden opportunity to provide clarity for consume | dissent in part from this item because | am
concerned that the Commission turns the consumeoscates’ petition on its head and strips away
existing consumer protections without putting iaqd adequate alternative measures.

While the Commission has previously acknowledgeel benefits of certain clear and non-
misleading line items on consumer bills, many comsuadvocates suggest, and the Commission’s data
seems to confirm, growing levels of consumer compaabout billing for the telecommunications
services. Consumer groups, like AARP, have arghatla proliferation of line item charges makes it
difficult for consumers to determine the actuakeprfor their telecommunications service and theg th
price confusion is a costly issue for consumergesg concerns are at the heart of NASUCA'’s petition

Unfortunately, from the consumer’s perspective, ost tangible result of this Order will likely
be less oversight of consumers’ bills, not morg. pBeempting States, our historic partners in coresu
protection, this Order curtails States’ abilityrtmderate line items on consumers’ wireless pholie bi
The merits and timing of this preemption are questble, and | cannot support this portion of thdedr
The result for consumers, who routinely turn tatestpublic utility commissions for help with bilin
issues, is very likely less oversight and more gsioh, which is hardly the result sought by consume
advocates.

By removing the States’ role here, the FCC hasitseff up as the sole arbiter of line item
charges. This result is not compelled by the Adtich removes States’ ability to set rates for \eiss
service, but preserves States’ ability to addresther terms and conditions,” which include billing
issues. State commissions offered evidence inrdgsrd that they are confronted regularly with a
myriad of new line item surcharges and new nameseXisting line items. Similarly, the Commission’s
existing Truth-in-Billing rules preserved Statebilday to adopt consistent requirements, until no¥et,
the Commission reverses course here without evimguhis proposal out for comment.

The one measured step in this Order for consunsetbe decision to explicitly apply the
Commission’s Truth-in-Billing rules to wireless dars. | support this effort to clarify that wiesls
service bills must be clearly organized and mustvigie full and non-misleading descriptions of cleg
But clarifying that these rules apply to wireldsBs alone is unlikely to be a panacea for consigme
The FCC’s current Truth-in-Billing rules have notem the basis for a single Notice of Apparent
Liability in the six plus years that they have béeeffect.
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| am sympathetic to carriers’ desire to advertiagamal rate plans and believe that goal is not
irreconcilable with the desire to make consumds laitcurate and clear. Carriers have raised fhegjié
guestions about which government-related chargesldibe separated out through line items and about
the practical difficulties they face in fashioningtional rate plans. Yet, this Order does not eskir
which line items should be permitted and whetherdrare any practical limits to the amount of charg
that can be added on above the advertised prite. ittm leaves for a Further Notice most of thedhar
questions for carriers and consumers: what cdsisld carriers be able to separate out through line
items? When are line items helpful for consumargl when do they simply add “noise” that distracts
consumers from the ultimate cost of service? Simeare leaving these issues unanswered, it stmiees
as premature at best to take away resources alailabconsumers by preempting State laws and
regulations that might moderate the proliferatibtiree item charges.

| am also troubled by the majorities’ tentative closions in the attached Further Notice to
impose far greater preemption of State oversiglgooisumer protection and carrier billing practitas
both wireless and traditional landline telephonevise. The consumer advocates’ petition calls for
additional clarification about our rules, not a wetion in the resources available to consumers.
Particularly when it comes to consumer protectibis, Commission should be looking for partnersun o
efforts, not looking for ways to eliminate themorfhese reasons, | approve in part and dissgrdrin
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